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BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 


This cause is brought into this court on appeal from a 
decree entered in the Circuit Court for the Southern Dis- 
trict of California, Northern Division, sustaining the 
demurrer of the appellees to the cross bill of complaint 
of the appellants and dismissing the bill. 

The Southern Pacific Railroad Company and the Kern 
Trading and Oil Company are corporations organizing 
and existing pursuant to the laws of the state of Califor- 
nia. [R. 110-111.] 
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The cross bill was filed for the purpose of having cross 
complainants’ title quieted, and the facts alleged in the 
cross bill and admitted by the demurrer are, briefly 
stated, as follows: 

By an Act of Congress approved July 27, 1866, the 
United States made a grant of land to the Atlantic and 
Pacific Railroad Company for the purpose of aiding in 
the construction of its road, and by the 18th section of 
the same act made a similar grant of lands to the South- 
ern Pacific Railroad Company subject to all the condi- 
tions and limitations provided in the grant to the Atlantic 
and Pacific Railroad Company. [R. 114.] 

The 3rd section of the act which specifies the term and 
conditions of both these grants reads as follows: 


“And be it further enacted, that there be, and 
hereby is, granted to the Atlantic and Pacific Rail- 
road Company, its successors and assigns, for the 
purpose of aiding in the construction of said rail- 
road and telegraph line to the Pacific coast, and to 
secure the safe and speedy transportation of mails, 
troops, munitions of war, and public stores, over 
the route of said line of railway and its branches, 
every alternate section of land, not mineral, desig- 
nated by odd numbers, to the amount of twenty al- 
ternate sections per mile, on each side of said rail- 
road line, as said company may adopt, through the 
territories of the United States, and ten alternate 
sections of land per mile on each side of said rail- 
road whenever it passes through any state, and 
whenever on the line thereof, the United States have 
full title, not reserved, sold, granted, or otherwise 
appropriated, and free from pre-emption or other 
claims or sights, at the time Whe dure of said voad 
is designated by a plat thereof, filed in the office of 
the Commissioner of the General Land Office; and 
whenever, prior to said time, any of said sections 
or parts of sections shall have been granted, sold, 
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reserved, occupied by homestead settlers, or pre- 
empted, or otherwise disposed of, other lands shall 
be selected by said company in lieu thereof, under 
the direction of the Secretary of the Interior, in 
alternate sections, and designated by odd numbers, 
not more than ten miles beyond the limits of said 
alternate sections, and not including the reserved 
numbers ; - provided, that if said route shall be found 
upon the line of any other railroad route, to aid in 
the construction of which lands have been hereto- 
fore granted by the United States, as far as the 
routes are upon the same general line, the amount 
of land heretofore granted shall be deducted from 
the amount granted by this act; provided further, 
that the railroad company receiving the previous 
erant of land mav assign their interest to said “At- 
lantic and Pacific Railroad Company,” or may con- 
solidate, confederate, and associate with said com- 
pany upon the terms named in the first and seven- 
teenth sections of this act; provided further, that all 
mineral lands he, and the same are hereby, excluded 
from the operations of this act, and in lieu thereof a 
like quantity of unoccupied and unappropriated ag- 
ricultural lands in odd numbered sections nearest to 
the line of said road, and within teenty males there- 
of may be selected as above provided; 

“And provided further, that the word ‘mineral,’ 
when it occurs in this act, shall not be held to include 
iron or coal; and provided further, that no monev 
shall be drawn from the treasurv of the United 
States to aid in the construction of the said ‘Atlantic 
ama Paeiie Railroad’ ([R. 112.] 


The fourth section of said Act of Congress, which pro- 
vides for the issuance of patents under the grants, reads 
as follows: 


“Sec. 4. And be it further enacted, that when- 
ever said Atlantic and Pacific Railroad Company 
shall have twenty-five consecutive miles of any por- 
tion of said railroad and telegraph line ready for the 
service contemplated, the president of the United 
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States shall appoint three commissioners to examine 
the same, who shall be paid a reasonable compen- 
sation for their services by the company, to be de- 
termined by the Secretary of the Interior; aad mm 
shall appear that twenty-five consecutive miles of 
said road and telegraph line have been completed 
in a good, substantial and workmanhke manner, as 
in all other respects required by this act, the com- 
missioners shall so report under oath, to the presi- 
dent of the United States, and patents of lands, as 
aforesaid, shall be issued to said company, confirm- 
ing to said company the right and title to said lands 
situated opposite to and coterminous with said com- 
pleted section of said road. And from time to time, 
whenever twenty-five additional consecutive miles 
shall have been constructed, completed, and in readi- 
ness as aforesaid, and verified by said commission- 
ers to the president of the United States, then pat- 
ents shall be issued to said company conveying the 
additional sections of land as aforesaid, and so on 
as fast as every twenty-five miles of said road is 
completed Aguat@mecaal [Ro 115.) 


Section six of the act provides for a survey designed 
and intended to fix the primary and lieu limits of the 
erant and to designate by odd numbers the sections 
granted, and reads as follows: 


“And be it further enacted, that the president of 
the United States shall cause the lands to be sur- 
veyed for forty miles in width on both sides of the 
entire line of said road after the general route shall 
be fixed, and as fast as may be required by the con- 
struction of said railroad, and the odd sections 
of land hereby granted shall not be lable to sale or 
entry, or pre-emption, before or after they are sur- 
veyed, except by said company, as provided in this 
act; but the provisions of the act of September, 
eighteen hundred and forty-one, granting pre-emp- 
tion rights, and the acts amendatory thereof, and 
of the act entitled, “An Act to secure homesteads to 
actual settlers on the public domain,’ approved May 
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twenty, eighteen hundred and sixty-two, shall be, 
and the same are hereby, extended to all other lands 
on the line of said road when surveyed, excepting 
those hereby granted to said company.” [R. 116.] 


Thereafter Congress passed a joint resolution ap- 
proved June 28, 1870, which reads as follows: 


‘Be it resolved, etc., that the Southern Pacific 
Railroad Company of California may construct its 
road and telegraph line, as near as may be, on the 
route indicated by the map filed by said company 
in the Department of the Interior on the third day 
of January, eighteen hundred and sixty-seven; and 
upon the construction of each section of said road, 
in the manner and within the time provided by law, 
and notice thereof being given by the company to 
the Secretary of the Interior, he shall direct an ex- 
amination of each such section by commissioners 
to be appointed by the president, as provided in the 
act making a grant of land to said company, ap- 
proved July twenty-seven, eighteen hundred and 
sixty-six, and upon the report of the commissioners 
to the Secretary of the Interior that such section of 
sald railroad and telegraph line has been constructed 
as required by law, it shall be the duty of the said 
Secretary of the Interior to cause patents to be is- 
sued to said company for the sections of land co- 
terminous to each constructed section reported on 
as aforesaid, to the extent and amount granted to 
said company by the said act of July twenty-seven, 
eighteen hundred and sixty-six, expressly saving 
and reserving all the rights of actual settlers, to- 
gether with the other conditions and restrictions 
provided for in the third section of said act.” [R. 
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Prior to the oth day of May, 1892, certain citizens of 
the United States qualified by law to make valid locations 
of mining claims upon the public domain, located as 
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placer mining ground the lands in controversy in this 
suit, which are described as follows: 


“All of section 11, 13, 23 and 33, township 19 south, 
range 15 east, Mount Diablo base and meridian, and all 
of section 5, township 20 south, range 15 east, Mount 
Diablo base and meridian, all situated in Fresno county, 
California.” [Rt Gia.) 


and performed thereon all acts necessary to make placer 
mining locations covering all of said lands, provided said 
lands were then public and open to locations under min- 
eral laws. Said lands were known to be mineral lands 
ever sirice 1865, of which the Southern Pacifie Railroad 
Company and the Kern Trading and Oil Company at all 
times had notice, and that the latter company was organ- 
ized for the purpose of developing said lands and other 
mineral lands which the Southern Pacific Railroad Com- 
pany claimed uim@lencaid crant. |. 006. ] 

Prior to the oth day of May, 1892, Coalinga Mining 
District was organized and all of the locations made as 
aforesaid were recorded prior to the 9th day of May, 
1892, in the office of the recorder of said mining district, 
which was the proper place for recording them under the 
rules, regulations, customs and usages of the miners of 
that district, and that all of the lands in controversy in 
this suit were included in the boundaries of that mining 
district. | R. t1¢.J 

There has never been any law, state or federal, in 
force in said mining district requiring location notices 
to be recorded either in the local land office at Visalia, 
in which district said lands are located, or in the General 
Land Office at Washington prior to the time application 
was made for patents of mining claims. [R. 119.] 
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On the gth day of May, 1892, the Southern Pacific 
Railroad Company, by its duly authorized land agent, 
made an ex parte application for patent of about 440,900 
acres of land claimed by the railroad company under its 
erant, including the lands involved in this suit, and said 
application states that the land so applied for enured to 
the company for the construction of its road for a con- 
tinuous distance of 40 miles and 559/1000 of a mile, end- 
ine at Alcalde, California. [R. 120-122.] The railroad 
was not completed beyond Alcalde, and the portion there- 
of last above mentioned was the last road completed by 
the company under its grant, and the grant of all lands 
opposite and coterminous to the uncompleted portion of 
the road was forfeited by Act of Congress approved the 
29th day of September, 1890. The railroad did not at 
the time of making its application or afterwards request 
that the mineral or non-mineral character of any of the 
lands for which it applied be determined before issuance 
of the patent. [R.122.] On the 14th day of May, 1892, 
the registrar and receiver of the local land office at 
Visalia certified that they had examined the list of lands 
for which patent was sought and tested the accuracy 
thereof by the plats and records of their office, and that 
they found same to be correct; that the filing of said list 
of lands was allowed and approved and that the whole 
of said lands were public lands of the United States 
within the limits of twenty miles on each side of the 
line of said road and that the same were not nor were 
any part thereof returned and denominated as mineral 
lands nor claimed as swamp lands, and that there was 
not any homestead, pre-emption, state or other valid 
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claim to any portion of said lands on file or on record in 
said local land office. [R. 122.] 


Prior to the 27th day of June, 1894, the officers of the 
General Land Office examined said list of lands in con- 
nection with the records and plats of the General Land 
Office and found that the lands described in said list fell 
within the twenty mile lateral limits of said road, and 
that they were, so far as the records of the General Land 
Office showed, “free from conflict,” but the officers of the 
Interior Department had not had, for the examination 
of said lands, sufficient opportunity to determine whether 
any of them were or were not mineral lands or to justify 
a statement by them in a patent of the United States that 
they were non-mineral. Neither the officers of the local 
land office at Visalia nor the officers of the General Land 
Office or the Interior Department ever found or deter- 
mined that all of said lands were non-mineral, or decided 
or attempted to decide whether they were or were not 
mineral lands. [R. 123.] Under these circumstances 
the Commissioners of the General Land Office, in con- 
formity with the rulings and decisions of the Interior 
Department which were then in full force and effect, and 
which had been followed by the officers of that depart- 
ment in such cases for 40 years, recommended to the 
then Secretary of the Interior as follows, to-wit: 


“Tt is hereby recommended that the tracts described” 
(in said list) “covering 440,900.85 acres, be approved 
and carried into patent as the lands falling within the 
grant by the act as aforesaid to the said Southern Pacific 
Railroad Company of California, excluding, however, 
from the approval and from the transfer in the patent 
that may be issued ‘all mineral lands’ should any such be 
found in the tracts aforesaid; but this exclusion, accord- 


ing to the terms of the statute, shall not be construed to 
include coal and iron. [R. 124.] 
G. W. LAMOREAUX, 
Commissioner.” 


And the then Secretary of the Interior approved said 
recommendation as follows: 


“Approved; covering 440,900.85. 
Hoke SMITH, Secretary.” 
[R. 124.] 


There was no other or further finding, determination, 
recommendation or certification by any officer of the 
Interior Department prior to the issuance of the patent 
as to the mineral or non-mineral character of any of said 
lands, all of which were included in the patent herein- 
after mentioned. [R. 124.] 


On the toth day of July, 1894, in pursuance of said 
recommendation and its approval, the officers of the In- 
terior Department charged by law with the duty of pre- 
paring and issuing patents under said grant, executed 
and thereafter delivered to the Southern Pacific Railroad 
Company the patent pleaded in this cause, which in- 
cludes in its description the lands here in controversy. 
[R. 125, 135.] The patent recites the existence of said 
act and joint resolution and the grant thereby made; that 
by them “provision is made for granting to said company 
‘every alternate section of public land designated by odd 
numbers to the amount of twenty alternate sections per 
mile on each side of said ratlroad on the line thereof, and 
within the limits of twenty miles on each side of said 
road’ ‘not sold, reserved, or otherwise disposed of by the 
United States, and to which pre-emption or homestead 
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claim may never have attached at the time the line of 
said road is defintely fixed’”’; that it appeared from the 
records of the land office that the road from San Jose 
to Tres Pinos and from Alcalde to Mojave, together 
comprising 252 miles and 479/1000 of a mile, had been 
constructed as required by law and accepted by the presi- 
dent; that the lands applied for had been listed under 
the act by the duly authorized land agent of the Southern 
Pacific Railroad Company; that said tracts of land (de- 
scribing them) lie coterminous to the constructed line of 
said road. ‘The granting clause of the patent reads as 
follows [R. 135]: 


“Now, know ye, that the Unted States of 
America, in consideration of the premises and pur- 
suant to the said Acts of Congress, have given and 
granted and by these presents do give and grant 
unto the said Southern Pacific Railroad Company 
of California, and to its successors and assigns, the 
tracts of land selected as aforesaid and described 
in the foregoing. Yet excluding and excepting ‘all 
mineral lands,’ should any such be found in the 
tracts aforesaid, but this exclusion and exception, 
according to the terms of the statute, shall be con- 
strued to include ‘coal and iron lands.” [R. 125.] 


No notice, constructive or actual, was given to any of 
the prior mineral locators of said lands of said ex parte 
application for patent, nor was there any publication of 
the application, nor was there any hearing ordered or 
had in the local land office or the General Land office or 
anywhere else for the purpose of allowing any person 
having an interest in, or claim upon any of said lands 
to be heard in the defense of their rights to or claim upon 
said lands [R. 126], and said prior mining locations were 
never cancelled. [R.127.] ‘The Southern Pacific Rail- 


road Company accepted said patent without protest and 
caused the same to be recorded as evidence of its title 
[R. 127]; none of the lands in controversy in this suit 
are within the limits of twenty miles of any completed 
section of twenty-five consecutive miles of the railroad 
as required by the fourth section of the act and by said 
joint resolution and are not coterminous with any com- 
pleted section of twenty-five consecutive miles of the 
line of said road, but that all the lands here in contro- 
versy lie opposite and coterminous to an uncompleted 
section of twenty-five consecutive miles of said railroad 
line. Prior to the certification of said list of lands and 
the issuance of the patent, the railroad company had re- 
ceived from the United States for the construction of 
its railroad land to the amount of more than ten alternate 
odd numbered sections per mile for all the railroad it 
has ever constructed under this grant. [R. 128.] 

On the third day of March, 1909, certain citizens of 
the United States qualified by law to locate and acquire 
title to public mineral lands under the mineral laws of 
the United States, entered upon the lands in controversy 
in this suit, and relocated them as placer mining ground 
and performed thereon all the acts necessary to establish 
valid mining locations upon said lands covering all of 
the same, provided said lands were then public lands, 
which cross-complainants allege they were, and caused 
their location notices to be duly recorded as required by 
law. [R.129.] Neither the Southern Pacific Railroad 
Company or the Kern Trading and Oil Company had 
ever, prior to the beginning of this suit, been in actual, 
open, notorious, exclusive, continuous or hostile posses- 
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sion, or any possession whatsoever, of any of the lands 
here in controversy in this suit [R. 130]; these lands are 
worth upwards of $60,000 and that the cross-complain- 
ants have acquired an undivided 9/10 interest in all the 
mining claims last above mentioned, which is worth up- 
wards of $50,000. [R. 131.] 

Upon this state of facts the cross-complainants 
pray the cloud cast upon their title by said _pat- 
ent be removed and that their title may be quieted 
to said lands, and that the court decree that neither 
the Southern Pacific Railroad Company nor the Kern 
Trading and Oil Company, nor the cross-defend- 
ant, T. S. Minot, who claims to have some right, title or 
interest in the property, have any right, title or interest 
in or to said lands or any part thereof. The defendants, 
Southern Pacific Railroad Company and Kern Trading 
and Oil Company demurred to the cross bill upon the 
following grounds: 

That the cross bill does not state a cause of suit and 
that its allegations do not entitle cross-complainants to 
any relief or discovery, and set up as a special defense 
the first section of the action of Congress approved 
March 2, 1896, entitled “An Act to provide for the ex- 
tension of the time within which suits may be brought 
to vacate and annul land patents, and for other purposes” 
(29 Stat. at large, 42), and especially claimed that this 
suit is barred by the following sections of the Code of 
Civil Procedure of the state of California, section 318, 
which reads as follows: 


‘No action for the recovery of real property, or 
for the recovery of the possession thereof, can be 
maintained, unless it appear that the plaintiff, his 
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ancestor, predecessor, or grantor, was seized or 
possessed of the property in question within five 
years before the commencement of this action.” 


Section 310: 

“No cause of action, or defense to an action, 
arising out of the title to real property, or to rents 
or profits out of the same, can be effectual unless it 
appear that the person prosecuting the action, or 
making the defense, or under whose title the action 
is prosecuted or the defense is made, or the ancestor, 
predecessor, or grantor of such person was seized 
or possessed of the premises in question within five 
years before the commencement of the act in respect 
to which such action is prosecuted or defense made.” 


Section 320: 


“No entry upon real estate is deemed sufficient or 
valid as a claim unless an action be commenced 
thereupon within one year after making such entry, 
and within five years from the time when the right 
to make it descended or accrued.” 


Section 321: 


“Tn every action for the recovery of real prop- 
erty, or the possession thereof, the person estab- 
lishing a legal title to the property is presumed to 
have been possessed thereof within the time re- 
quired by law, and the occupation of the property 
by any other person is deemed to have been under 
and in subordination to the legal title, unless it 
appear that the property has been held and _ pos- 
sessed adversely to such legal title for five years be- 
fore the commencement of the action.” 


Secwon 435° 


“Within three years: 

1. An action upon a liability created by statute, 
other than a penalty or forfeiture; 

2. An action for trespass upon real property; 

3. An action for taking, detaining, or injuring 
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any goods or chattels, including actions for the spe- 
cific recovery of personal property; 

4. An action for relief on the ground of fraud 
or mistake. ‘The cause of action in such case not to 
be deemed to have accrued until the discovery, by 
the aggrieved party, of the facts constituting the 
fraud or mistake.” 


Section 343: 


“An action for relief not hereinbefore provided 
for must be commenced within four years after the 
cause of action shall have accrued.” 


Also, that this suit is barred by laches. 

The cross-defendant, T. S. Minot, appearing In Pro, 
Per., demurred on the following grounds generally that 
the cross-complaint does state a cause of action 
against him; that there was a misjoinder of parties; that 
the bill shows no right, title, or interest of the cross- 
complainants which can be enforced against him in this 
suit. That the cross bill is uncertain and duplicious and 
does not show the nature of the suit or its purpose. That 
the cross bill shows a non-joinder in that it does not 
show why cross-complainants did not join as plaintiffs 
in the original bill. That the cross bill seeks no dis- 
covery and sets up no defense which might not be taken 
by answer. That the cross-complainants have no au- 
thority from the United States to institute or maintain 
the suit. That the cross bill does not sufficiently specify 
fraud. That the cross bill is ambiguous, repugnant and 
paradoxical and is not intelligent. That it does not 
state the nature of the trust, that it 1s multifarious, 
that it does not give the addresses of the cross-complain- 
ants and does not show privity of entering between the 
cross-complainants and cross-defendant, T.. S. Minot. 


 ) 


That the cross bill is defective in that its several para- 
graphs state only conclusions of law. 


The questions of law argued and submitted in the 
court below were: 

1. Whether the Interior Department had authority 
in law, before cancelling the prior mining locations on 
the land, to pass to the railroad company title to the land 
freed from the right of citizens to acquire title to the 
land by location under and in compliance with the mining 
laws. 

2. Whether the patent issued is effective to keep the 
title of defendants limited to lands non-mineral in fact. 

3. Was the grant of lands to the amount of ten alter- 
nate sections per mile of road as stated in the act, or to 
the amount of twenty alternate sections per mile of road 
as stated in the patent? 

4. Did the fact that the land in controversy lie op- 
posite to and coterminous with an uncompleted section 
of twenty-five consecutive miles of the road deprive the 
Interior Department of jurisdiction to issue patent to 
the railroad company for the land before the twenty-five 
mile section opposite and coterminous to it was completed 
after the forfeiture act approved September 29, 1890. 

5. If the patent was void or voidable when issued, 
has it been validated and confirmed by acts of Congress 
so that it is now effective: 

(a) According to its terms and import, or 

(b) As an absolute convenience of all the lands de- 
scribed in it. 
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The court below held: 

1. That cross-complainants are not in privity with 
the United States. 

2. That there is no authority of law for the insertion 
in the patent of the clause, “Yet excluding and except- 
ing ‘all mineral’ lands, should any such be found in the 
tracts aforesaid, but this exclusion and exception, ac- 
cording to the terms of the statute, shall not be construed 
to include ‘coal and iron lands.’ ”’ 

3. That the patent issued created a conclusive pre- 
sumption that the officers of the Interior Department 
had decided before issuing the patent that all the lands 
therein described were non-mineral, and that such pre- 
sumed decision constituted a complete and final adjudica- 
tion, not open to rebuttal, that the land is non-mineral. 

The court below did not pass upon any other questions 
of law raised by the demurrer and argued. 

The demurrer of S. T. Minot was sustained and the 
cross-complaint dismissed as against him for the rea- 
son that the court was of the opinion that no one but the 
railroad company and the Kern Trading and Oil Com- 
pany had any title, right or interest in the land or any 
part thereof. 
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ARGUMENT. 


We will discuss the questions of law submitted in the 
court below in the order above stated: 


I. I WAS NOT WITHIN THE POWER OF THE INTERIOR 
DEPARTMENT, BEFORE CANCELLING THE PRIOR MINING 
LOCATIONS, TO PASS TO THE RAILROAD COMPANY TITLE TO 
THE LAND FREED FROM THE RIGHT OF CITIZENS TO AC- 
QUIRE TITLE TO IT BY LOCATION UNDER AND IN COM- 
PLIANCE WITH THE MINING LAWS. 


It cannot be dented that: 

1. A valid mining location upon public mineral lands 
vests in the locator thereof the right of exclusive pos- 
session of the land located, and confers the further right 
to acquire title in fee of the land located by compliance 
with the provisions of the mineral laws. 

2. Mining claims are universally recognized as inter- 
ests in real property and pass by deed and inheritance as 
such. 

3. The mining laws operate through the locations of 
the claims as a grant of these rights to and interests in 
the lands located to the locator. 

4. That said rights and interests are property, in the 
fullest sense of the term. 


Belk v. Meagher, 104 U. S. 279, 284; 

Gwillim v. Donnellan, 115 U. S. 45, 49; 

Noyes v. Mantell, 127 U.S. 348; 

Clipper Mining Co. v. Eli Mining Co., 194 U. S. 
220) 2205 

orks v, Gracy, o4 U. 3. 2627207) 

Mannel v. Wulff, 125 U. S. 505, 510; 

Black v. Elkhorn Mining Co., 163 U. S. 44s. 
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It was held in Barden v. Northern Pacific, 154 U. S. 
288, that locations, under the mining laws of the lands, 
which are in fact mineral and in odd sections within the 
limits of a railroad grant, are effective to exclude the land 
so located from the grant, if the location be made at any 
time before the patent issued, upon an adjudication by 
the Interior Department that the land located is non- 
mineral. The cross bill alleges and the demurrer admits 
that the lands here in controversy were and are mineral 
in fact and that they were located as above specified. 
They were therefore excluded from the grant by such lo- 
cations which were of record as required by law, and 
were in full force and effect at the time the patent issued. 

The grant was made by the statute and not by the 
patent, which is only evidence of title. 

Desert Salt Co. v. Tarpey, 142 U. S. 240; 
Wisconsin Central v. Price Co., 133 U. S. 406. 


There is nothing in the patent in the nature of a 
warranty of title or ownership of the land by the United 
States and therefore any interest in or right to acquire 
an interest in it as mineral land, outstanding at the time 
the patent issued was not passed by the patent, which 
could grant nothing. If the rights enuring to the min- 
eral locators under their locations were subsequently 
forfeited to the United States, they could not by either 
the patent or the statute pass to the railroad company 
because both the statute and the patent in terms exclude 
all mineral lands from the conveyance. 

If it be true, as held im the Barden case, that the 
effect of the location of a valid mining claim upon the 
land before patent issued upon an adjudication that the 
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land was non-mineral excepted the land so located from 
the operations of the statute which made the grant, it 1s 
difficult to perceive how the patent, which was not in- 
tended to grant anything, and which does not purport to 
grant or otherwise pass title to mineral lands, has the 
effect of granting or passing title of such lands or bring- 
ing them under the operations of the statute, especially 
when it in terms states that it does not do so. 

All public offices and all tribunals are limited in point 
of power and the nature and character of the final acts 
and judgments by the law under which they assume to 
act, and if such act or judgment transcends the power 
conferred by law, it is a nullity. 

Bigelow v. Forrest, 9g Wallace 339; 
Windsor v. McVeigh,.93 U. S..274% 
Beeparic Mans, Sool. S. 163; 

United States v. Walker, 109 U. S. 258. 


The only means by which the railroad could acquire 
title to these mineral lands under the grant would be 
by a decision of the proper officers that the lands were 
non-mineral and the issuance of a patent upon such de- 
cision; such decision and patent would render the lands 
non-mineral within the meaning of the statute and pass 
title to them. 

Barden v. N. P.R. R., supra. 


The patent issued is effective to keep all lands zwhich 
are mineral in fact excluded from the grant. 

The granting act is a special statutory law, complete 
in itself, designed and intended exclusively to apply to 
and control the transactions for which it provides; its 


operations and effect are not subject to any rules of 
common law, applicable to private conveyances, or con- 
trolled or determined by the provisions of general stat- 
utes, which are not in terms applicable to the particular 
transactions for which the special statute provides. 


Congress has full power, in granting public lands by 
special statute, to grant such estates therein upon such 
conditions as it deems advisable. To assert otherwise 
would be to deny the legislative authority vested in 
Congress by the Constitution. That its conveyance does 
not conform to the rules of common law or to the pro- 
visions of other statutes is of no consequence. The 
granting statute is itself the law which exclusively con- 
trols the title and, in case of conflict, supersedes both the 
rules of common law and the provisions of general stat- 
utes which control other conveyances of public lands 
made by patent. 

This grant is by an elaborate special statute, which 
shows clearly the intention of Congress that other laws 
should not determine its operations. ‘This is peculiarly 
true of all railroad grant land statutes, because in them 
are found provisions to govern all the details of the 
transactions contemplated by them. ‘The granting stat- 
ute under consideration is the most definite, complete 
and elaborate railroad land grant statute passed by Con- 
egress, and under the rules of statutory construction, 
must be held to preclude the application of other laws 
to its special subject matter. 

General statutes for the conveyance of public lands 
provide that the officers of the Interior Department 
shall convey parcels of lands of specified character to in- 
dividuals having specified qualifications upon satisfac- 
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tory proof of performance by the applicants of specified 
duties. In such cases a decision by the officers of the 
Interior Department that the applicant has the proper 
qualifications, and has performed the duties which en- 
title him to the land, and that the land is of the character 
for which patent is authorized by the statute. is in each 
instance necessarily pre-requisite to the grant, which 1s 
made by the patent, and which such general statutes pro- 
vide shall be unconditional when made. 

In such cases there is no authority of law for a con- 
ditional grant, and hence none for a conditional patent. 

But in the case at bar the grant is im praesenti by the 
statute, and is, by the statute, which 1s the law of the 
conveyance, made subject to the condition, also in 
praesenti, that the grant does not attach if the land is 
mineral. Congress had ample authority to make such a 
erant and it made none other, nor did it authorize the 
officers of the Interior Department to change the grant 
which it made, or to make any other or additional grant. 

While the appellees do not openly contend that any 
of these general statutes have superseded this special 
eranting act, yet they do so in effect, by citing cases de- 
fining the effect of patents issued under such general 
statutes, and contending that because such patents create 
a presumption that the land described in them is of the 
character authorized by such gencral statutes to be con- 
veyed by such patents—that therefore, in this case, the 
patent which contains a clause excepting mineral lands, 
and which was issued after the grant, from which min- 
eral lands are excluded, was made by the special statute 
—that such patent creates a presumption that the lands 
described in it are non-mineral. 
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This is an ingenious method of applying the provis- 
ions of general statutes in this case in order to secure 
title, under this special granting statute, to lands which 
the special statute forbids to pass by or under it. 

That appellee’s title must be established, if at all, 
by the provisions of this special granting statute, and 
not by the provisions of any other law is too clear to re- 
quire argument, but as, in the court below, they assumed 
otherwise and prevailed; we will note here the extent to 
which special statutes and special exceptions in statutes 
are held to survive, as against general statutes and gen- 
eral provisions therein. This principle of law is best ex- 
emplified in those cases where the question was whether 
a special statute had been superseded by a later general 
statute dealing with the same subject. 

In Rogers v. United States, 185 U. S. 83, 87, the 
court says: 


“It 1s a canon of statutory construction that a 
later statute, general in its terms and not expressly 
repealing a prior special statute, will ordinarily not 
effect the special provisions of such earlier statute. 
In other words, where there are two statutes, the 
earlier special and the later general—the terms of 
the general broad enough to include the matter pro- 
vided for in the special—the fact that one is spe- 
cial and the other is general creates a presumption 
that the special is to be considered as remaining an 
exception to the general, and the general will not be 
understood as repealing the special, unless a repeal 
is expressly made, or unless the provisions of the 
general are manifestly inconsistent with those of 
fhe special. In Av parte Crow Dog, 1696'U. S. 556, 
570, this court says: 

““The language of the exception ts special and 
express; the words relied on as a repeal and gen- 
eral and inclusive. The rule is generaha specialibus 
non dcerogant. “The general principle to be 
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applied,” said Bovill, C. J., in Thorpe v. Adams, 
(L. R. 6 CG P. 135), “to the construction of acts of 
Parliament is that a general act is not to be con- 
strued to repeal a previous particular act, unless 
there is some express reference to the previous leg- 
islation on the subject, or unless there is a necessary 
inconsistency in the two acts standing together.” 
“And the reason is,”’ said Wood, V. C., in Fitzgerald 
yw. Gmdinpenys, (30 L. J. N. S. Hg. B2je2 Johns 
& Hem. 31, 54), “that the legislature having its at- 
tention directed to a special subject and having ob- 
served all the circumstances of the case and pro- 
vided for them, does not intend by a general enact- 
ment afterwards to derogate from its own act when 
it makes no special mention of its intention so to 
ao.” Y 

“In Black on Interpretation of Laws, 116, the 
proposition is thus stated: 

““As a corollary from the doctrine that implied 
repeals are not favored, it has come to be an estab- 
lished rule in the construction of statutes that a 
subsequent act, treating a subject in general terms 
and not expressly contradicting the provisions of 
a prior special statute, is not to be considered as 
intended to affect the more particular and specific 
provisions of the earlier act, unless it is absolutely 
necessary so to construe it in order to give its 
words any meaning at all.’ 

“So, in Sedwick on the Construction of Statu- 
tory and Constitutional Law, the author observes, 
on page 98, with respect to this rule: 

“ “The reason and philosophy of the rule is, that 
when the mind of the legislator has been turned to 
the details of a subject, and he has acted upon it, a 
subsequent statute in general terms or treating the 
subject in a general manner and not expressly con- 
tradicting the original act, shall not be considered 
as intended to affect the more particular or posi- 
tive previous provisions, unless it is absolutely nec- 
essary to give the latter act such a construction, in 
order that its words shall have any meaning at all.’ 


ee 


“And in Crane vy, Reedemezaivichican, @22meea 
Mr. Justice Christiancy, speaking for the Supreme 
Court of that staves sara: 

“ “Where there are two acts or provisions, one of 
which is special and particular and certainly in- 
cludes the matter in question, and the other gen- 
eral, which, if standing alone would include the 
same matter and thus conflict with the special act or 
provision the special must be taken as intended to 
constitute an exception to the general act or pro- 
vision especially when such general and special acts 
or provisions are contemporaneous as the legisla- 
ture is not presumed to have intended a conflict.’ 

“Both the text books and the opinion just quoted 
cite many supporting authorities.”’ 


This principle of law confines us to this special grant- 
ing statute and its operations and to cases arising under 
it and similar railroad land grant statutes in determin- 
ing whether the title to the land in controversy ever pass- 
ed the @rant. 


THE STATUTORY GRANT, BEING i praesenti, PASSED 
THE TITLE GRANTED AS OF ITS DATE, OF ALL LANDS 
WHICH WERE, AT THE DATE OF THE FILING OF THE MAP 
OF DEFINITE LOCATION, OF THE DESCRIPTION AND 
CHARACTER SPECIFIED IN THE STATUTE AS GRANTED. 


In St. Paul & Pacific v. Northern Pacific, 139 U. S. 
I, 5 (1890), the court, discussing this proposition, 
says: 

“This is the construction given to similar grants 
by this court, where the question has been often 


considered; indeed, it is so well settled as to be no 
longer open to discussion.” 


oe 


To the same effect are: 
1874: Schunenberg v. Harriman, 21 Wall. 44, 
60 Leavenworth Lawrence &c. Railroad Co., 


97 U. S. 491; 
Railroad Co. v. Baldwin, 103 US, 226 


pee also: 
Southern Pacific Railroad Company v. United 
States, 183 U. S. 


THE TITLE GRANTED IS ABSOLUTE, PROVIDED THE 
LANDS ARE NON-MINERAL WITHIN THE MEANING OF THE 
STATUTE, BUT IT IS NOT ABSOLUTE UNLESS AND UNTIL 
THE LANDS ARE NON-MINERAL WITHIN THE MEANING 
OF stn Ess tATU is. 


The language of the statute is so clear and specific 
upon this proposition that citation of authorities would 
seem unnecessary, if defendants did not claim that this 
erant, made im pracsenti by statute, containing an ex- 
ception 7 praesenti, of all mineral lands, known or un- 
known, from its operations, operated to pass to them, as 
the date of the grant, the lands in controversy which 
they admit to be mineral, because an executive officer 
issued a patent, stating therein in effect that it passed 
title to no mineral lands, which should be found in the 
tracts described therein. ‘To show that the statute, be- 
fore the patent issued, did not pass title to mineral lands, 
we quote from Barden v. Northern Pacific, 154 U. S. 
255, 310. 


“Tt seems to us as plain as language can make it 
that the intention of Congress was to exclude from 
the grant actual mineral lands, whether known or 
unknown, and not merely such as were at the time 


known to be mineral. After the plaintiff had com- 
plied with all the conditions of the grant, performed 
every duty respecting it, and among other things 
that of definitely fixing the line of the route, its 
grant was still limited to odd sections which were 
not mineral at the time of the grant, and also to 
those which were not reserved, sold, granted, or 
otherwise appropriated, and were free from pre- 
emption and other claims or rights at the time the 
line of the road was definitely fixed, and was coupled 
with the condition that all mineral lands were ex- 
cluded from its operation, and that, in lieu thereof, 
a like quantity of unoccupied and unappropriated, 
agricultural lands, in odd sections, nearest to the 
line of the road, might be selected. 

“There is, in our judgment, a fundamental mis- 
take made by the nlaintiff in the consideration of 
the grant. Mineral lands were not conveyed but 
by the grant itself and the subsequent resolution 
of Congress cited were specifically reserved to the 
United States and excepted from the operations of 
the grant. Wepetere they were tot to belocared 
at all, and if in fact located they could not pass un- 
der the grant. Mineral lands being absolutely re- 
served from the inception of the grant, Congress 
further provided that at the time of the location of 
the road other lands should be excepted, viz: those 
previously sold, reserved, or to which a homestead 
or preemption right had attached.” 


This language leaves no room for doubt as to the 
effect of the statute when considered independently of 
the patent. 


THE PATENT CANNOT CHANGE THE TITLE GRANTED 
OR ENLARGE OR DIMINISH THE EXTENT OR AMOUNT OF 
THE GRANT. ITs OFFICE IS TO AFFORD CONVENIENT EVI- 
DENCE OF THE TITLE GRANTED AND TO IDENTIFY THE 
LANDS OF WHICH THAT TITLE PASSED BY THE STATUTE. 


The legal title to all the lands granted by the act 
passed thereby upon the filing of the map of definite 
location, and the Supreme Court has uniformly held that 
the patent provided for in the statute was not intended to 
and does not grant or convey anything. In Desert Salt 
Company v. Tarpey, 142 U. S. 240, which was a case 
arising under the Central Pacific Railroad grant (13 
Stats. 356), replying to the argument that the provisions 
in the fourth section for the issuance of the patent quali- 
fied the grant, im praescnti, of the third section, the 
court says: 


“But it is contended that the natural import of 
the granting terms of the Act is qualified and re- 
stricted by its fourth section, which, as amended 
by the Act of 1864, provides that, upon the comple- 
tion of not less than twenty consecutive miles of the 
road and telegraph line in the manner required, and 
their acceptance by the President upon the report 
of the commissioners appointed to examine the 
work, patents shall be issued to the company con- 
veying the right and title to lands on each side of 
the road as far as the same is completed. 

“The question naturally arises as to the necessity 
for patents, if the title passed by the Act itself upon 
the definite location of the road, when the alternate 
sections granted had become identified. We an- 
swer that objection by saying that there are many 
reasons why the issue of patents would be of great 
service to the natentees, and by repeating substan- 
tially what we said on that subject in Wisconsin 
Central Railroad Company v. Price Company, 133 
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U.S. 406, 510 (33, 686, 694). While not essential 


to transfer the legal right the patents would be evi- 
dence that the grantee had complied with the con- 
ditions of the grant, and to that extent that the 
grant was relieved from the possibility of forfeit- 
ure for breach of its conditions. They would serve 
to identify the land as coterminous with the road 
completed; they would obviate the necessity of any 
other evidence of the grantee’s right to the lands, 
and they would be evidence that the lands were sub- 
ject to the disposal of the railroad company with 
the consent of the government. They would thus be 
in the grantee’s hands deeds of a further assurance 
of his title and, therefore, a source of quiet and 
peace to him in its possession.” 


The court used the same language in St. Paul & Pa- 
cific Railroad Company v. Northern Pacific Railroad 
Company, 139 U. S. 1. But in Barden v. Northern Pa- 
cific, supra, the Northern Pacific claimed that the lan- 
guage above quoted meant that upon the definite lo- 
cation of the line of the road, the statute passed title to 
mineral lands in the odd sections which were not known 
to be mineral, and in reply to that argument the court 
says: 

“The cases cited in support of the claim of the 
plaintiff only show that the identification of the sec- 
tions granted and of the exceptions therefrom of 
parcels of land previously disposed of, leaves the 
title of the remaining section or parts thereof, to at- 
tach as of the date of the grant, but has absolutely 
no other effect. Such is the purport, and the sole 
purport, of the cases of St. Paul and Pacific Rail- 
road Company v. Northern Pacific Company, 139 
U.S. 1, 5, and Desert Salt Company v. Tarpey, 142 
U. S. 241, 247, cited ly Wie Wyatt. in both ot 
those cases the writer of this opinion had the honor 
to write the opinions of this court; and it was never 
asserted or pretended that they decided anything 
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whatever respecting the minera!s, but only that the 
title to the lands granted took effect, with certain 
designated exceptions, as of the date of the grant. 
They never decided anything else. And what was 
the title? It was of the lands which at the time of 
the grant were not reserved as minerals, and of the 
lands which at the time of the location had not been 
sold, reserved, or to which a preemption or home- 
stead had not attached.” 


It 1s evident from these cases that the grant as made 
by the statute which passed the legal title at the time of 
the filing of the map of definite location of the road, of 
all the lands to which the grant ever attached; that it 
attached to no mineral lands; that the patent was not in- 
tended to and does not (under the provisions of this 
statute) grant or convey any lands, but is simply evi- 
dence of the grant made by the statute, and was never 
intended to be anything else. Such is not, as we have 
shown, the purpose or effect of a patent issued under a 
general statute where the patent is itself the grant which 
under such statute must be unconditional when made, 


LANDS ARE NON-MINERAL WITHIN THE MEAN- 
rNG Or THE STALTUIE.: 

1. IF THEY ARE NON-MINERAL IN FACT. 

2. Ir THE INTERIOR DEPARTMENT HAS DECIDED 
THAT THEY ARE NON-MINERAL IN FACT, AND SUCH 
DECISION IS NOT SHOWN TO BE ERRONEOUS BEFORE 
THE ISSUANCE OF PATENT REMAINING IN FORCE. 


Defendants do not deny subdivision one of this propo- 
sition. They admit by their demurrer, that the lands in 
controversy are mineral in fact. Therefore it must ap- 
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pear that they are, for some reason, non-mineral within 
the meaning of the statute, although they are mineral 
in fact, or title to them never passed under it. 

If these mineral lands were at the date of the patent 
public lands, then an erroneous decision, by the proper 
officers of the Interior Department, that they were non- 
mineral and the issuance of the patent provided for in 
the statute, showing that such decision was made, would, 
so long as stich patent remained in force, establish the 
character of the land as non-mineral within the meaning 
of the act, because those officers, acting under the di- 
rection of the Secretary of the Interior, constitute a 
special tribunal having jurisdiction to determine the 
character of lands granted by Congress and their de- 
cisions of questions of fact in such matter are final ex- 
cept in direct proceedings. 


The inquiry is then narrowed to this: 

Does it appear from the record that the officers of the 
Interior Department made an erroneous decision be- 
fore issuing the patent pleaded in this case that all the 
lands therein described in terms of the records of the 
land office, were non-mineral ? 


In answering this question it must be remembered: 

1. The condition, in praesenti of the grant that the 
lands must be non-mineral before the grant can attach 
to them renders a decision by the proper officers that 
they are such necessarily prerequisite to the attachment 
of the grant to them; and, 

2. ‘The defendants confessedly seek to establish, by 
virtue of an erroneous decision by public officers, their 
title to property which Congress intended and declared 


that they should not have, and they must therefore show 
affirmatively from the record that such erroneous de- 
cision was made. 


A discussion of these two minor propositions leads 
directly to the consideration which divided the court in 
the Barden case. When that case came before the court 
it was irrevocably committed to the following propost- 
tions in construction of railroad land grants: 


I. That the railroad grants were grants in praesentt, 
and that they passed a present title as of the date of 
the grant to all the land granted by them, upon the 
definite location of the line of the road. Such had been 
the uniform rulings of the Supreme Court in many cases. 

2. That a patent issued under the provisions of one 
of these ratiroad grants neither granted nor conveved 
anything, but was only convenient evidence of the grant 
made by these special statutes, and that the road opposite 
the lands had been completed. 


The court had also uniformly held that in case of 
erants made by patents issued under general statutes, 
the decision by the officers of the Interior Department 
of all questions of fact necessary to entitle the applicant 
to the land, was necessarily prerequisite to the making 
of the grant by the issuance of the patent, and that, 
therefore, the grant having been made, the patent, which 
was a perfect record of the grant, precluded any col- 
lateral inquiry as to the character of the lands described 
in it. 

The court was confronted with these previous rulings, 
in considering the exclusion i praesenti of all mineral 
lands from the operations of the granting act, and this 
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excluding clause of the statute was direct, positive and 
unqualified. The difficulty was to give effect to this 
exclusion clause, in accordance with the plain intention 
of Congress, and not overrule the cases which held that 
the statute passed a present title, and that the patent in 
no way changed the grant made by the statute. 

The minority of the court sought to reconcile the ap- 
parent conflict by conceding that only lands known at 
the date of the grant to be mineral were excluded there- 
from. Their reason for this was that the patent can- 
not change the grant and that, if lands not known to be 
mineral, at the time of the grant could be claimed by citt- 
zens when they afterwards turned out to be mineral, 
then the question of the character of the land could never 
be settled, and the title would always be uncertain. 


Mr. Justice Brewer stated tersely, in his dissenting 
Opinion, at page 335 et Seq., the difficulty which con- 
fronted the court in Barden v. Northern Pacific, supra, 
when he said: 


“But it is said that Congress never meant that 
this vast mineral wealth should pass to this 
corporation, and that the individual must contract 
with that corporation for the purchase of any mine, 
and yet with a strange inconsistency, as it seems 
to me, before the opinion is closed it is declared, 
in effect, that Congress meant that when the Presi- 
dent should issue a patent, the mineral wealth, vast 
as it is supposed to be, should then pass to the cor- 
poration. If Congress by its legislation excluded 
mineral lands from the scope of this grant, then 
surely no executive officer is authorized to convey 
mineral lands, and even the patent of the President 
passes no title thereto. The concession that the 
patent conveys the mines as incident to the con- 
veyance of the land is a concession that the lan- 
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guage of the grant, excluding from the operation 
of the grant mineral lands, is not to be taken abso- 
lutely; and leaves the only difference between the 
opinion of the court and my own that of the time 
as to which the identification of the lands as mineral 
lands is to be had.” 


The learned justice then cites and quotes from— 

>t. Paul & Pacific Railroad v. Norther naemic 
etl POadiale Geil) Se. Tass 

Schulenbere v. Harriman, 20: Wall. 4a Go; 

Leavenworth, Lawrence etc Railroad Co. v. 
Winted) states, o2 U. S. 732: ] 

Missouri, Kansas etc. Railway Co. v. Kansas Pa- 
emie@kanvay, 97 U.S. 401; 

Railroad Company v. Baldwin, 103 U. S. 426: 

ianedreau v. Hanes, 21 Wall. 527; 

Waigvehty, Roseberry, rai U. S. wie aaa 

Desert Salt Company v. Tarpeymie U7 See 
247 5 

Wisconsin Central R. R. Co. v. Price County, 123 
I S406, 507: 


—to show that the title of all lands granted passes as of 
date of the grant upon the filing of the map of definite 
location of the road, and that the patent does not, and 
could not, pass title to any lands not granted by the 
statute, but was intended only as evidence of the grant 
made by the statute. 

No one can read the opinions in those cases and doubt 
that they establish those two points beyond all question, 
and the prevailing opinion in the Barden case concedes 
fully that they do establish them. Therefore, the pivotal 
question in the Barden case was not when “the identifi- 
cation of the lands as mineral lands is to be had". as 
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stated at the top of page 236 in the dissenting opinion; 
but it was what is necessary to fix as non-nineral, with- 
in the purview of the granting statute, the charactcr of 
the lands therein described in terms of the records of the 
land office, and thus complete the evidence of absolute 
title in the grantee. For this we must look to the pre- 
vailing opinion in the Barden case where the majority of 
the court undertook to explain and direct how the title 
to the odd-numbered sections within the limits of these 
erants can be forever set at rest, in conformity with the 
previous rulings of that court. Such explanation and di- 
rection were absolutely necessary to refute the argu- 
ments set forth in the dissenting opinion, and they con- 
stitute the #ery essemec on the reason of the ruline or 
the court in the Barden case, and it is a misconstruction 
of the opinion to regard them otherwise. 


At page 226 of the prevailing opinion in that case, the 
court begins consideration of the method provided by 
law for determination of what odd sections were of the 
character grantedibythetstatute@aid first refers to whe 
argument for plaintiffs that if unknown mineral lands 
were excluded from the grant, the title would always 
be uncertain, because mineral might be discovered in 
them, long after they had passed into the hands of the 
grantees and improvements of great value made upon 
them. The opinion concedes that it is— 


“of the utmost importance to the prosperity of the 
country that titles to lands and to mineral in them 
shall be settled, and not be subject to constant and 
ever recurring disputes and litigation, to the dis- 
turbance of individuals and the annoyance of the 
public.” 
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It cannot be reasonably contended that what the court 
declares in pointing out the method by which a matter 
“of the utmost importance” is to be determined accord- 
ing to law is obiter, especially when the designation of 
such method is necessary to harmonize the ruling of that 
court with previous opinions. 


After stating that the exclusion of all mineral land 
from the grant need not create uncertainty in titles, the 
court points out that the officers of the Intertor De- 
partment can investigate and determine the character 
of the lands, and 


“issue to the rightful claimant the patent provided 
by law specifying that the lands are of a character 
for which patent is authorized. It can thus de- 
termine whether the lands called for are swamp 
lands, timber lands, argricultural lands, or mineral 
lands, and so designate them in the patent which it 
issues. The Act of Congress making the grant to 
the plaintiff provides for the issue of a patent to 
the grantee for the land claimed, and as the grant 
excludes mineral lands, in the direction for such 
patent to issue, the land office can examine into the 
character of the lands, and designate it in its con- 
eyvamce, 


Such is the methed pointed out by the Supreme Court 
for settling the titles to lands claimed under these rail- 
road grants, viz.: An examination of the land; a de- 
termination that they are non-mineral; a statement in 
the patent that they are non-mineral. 


To show that it is within the jurisdiction of the In- 
terior Department to do these things, and that their de- 
termination of such questions of fact is final and con- 
clusive in collateral proceedings, the court cites and 
quotes from Simelting Company v. Kemp, 4o4 U. S. 
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636, 640, 641; Steel v. Smelting Company, 106 U. 5. 
447, 450; Heathy. Wallace, 136° Wins. 573, 585) Simei 
v. Land Associaton ia2 WU. Somer, 178, and Gemma 
Pacific Railroad Company v. Valentine, 11 Land Dec. 
338, 246; and there can be no question that these cases 
establish beyond controversy that the Interior Depart- 
ment has jurisdiction to determine such questions of fact, 
and that their determination of them whether correct or 
erroneous, is final and conclusive in collateral proceed- 
ings. 

Having in mind a patent issued in proper form after 
a determination of the character of the land, and a state- 
ment of its character in the patent, the court says that 
if the officers of the government whose duty it is to pre- 
pare and issue the patent issue it unadvisedly, in the 
absence of fraud, the consequence of the negligence of 
the officers must be borne by the Government, but it is 
entirely clear from the opinion that the court was speak- 
ing of a patent which, upon its face, stated the character 
of the land, and the court distinctly says, at the bottom 
of page 330, that a patent which does not show upon its 
face by a statement in the patent itself, that the land is 
non-mineral, does not comply with the Acts of Congress 
making grants to railroad companies to aid in the con- 
struction of their roads. ‘The language of the court is: 


“The fact remains that under the law the duty 
of determining the character of the lands granted 
by Congress and stating it in instruments transfer- 
ring the title of the Government to the ¢rantees, re- 
poses in the officers of the Land Department. Un- 
til such patent is issued, defining the character of 
the land granted and showing that it is non-mineral, 
it will not comply with the Act of Congress in which 
the grant before us was made to plaintiff.” 
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It would be difficult indeed to assemble words which 
would state more clearly than the court states in this 
opinion that it was the intention of Congress to exclude 
all mineral lands from the conveyance of this statute, 
and that before any particular parcel of land could pass 
to the grantee, absolutely, there must be a determination 
by the proper officers that the land was non-mineral, 
and that such determination nutst be stated in the patent. 


If there is any doubt as to the meaning of the lan- 
guage above quoted, it is dispelled by the language of the 
dissenting opinion at page 340, where Justice Brewer 
says: 


“Take any particular mile of the road; on either 
side of the linc, as located, there are twenty al- 
ternate sections within the place limits. By the 
rule now laid down, the title to no one of these 
twenty sections passes to the company because it is 
not known absolutely which are mineral lands. So 
far as known, none may be mineral, and yet, as in 
this case before us, six years after the line of the 
definite location an expiration develops the fact of 
minerals, and then it is declared that the titles did 
not pass. When you simply say, as the court does 
in this opinion, that out of those twenty sections 
there shall pass the title to such lands as shall there- 
after be found or be determined by the Secretary 
of the Interior to be non-mineral lands, vou say in 
effect that there is no identification of a single tract. 
This court has hitherto said that when the line of 
definite location is fixed, the lands granted were 
identified. That means, if it means anything that 
the particular lands which passed by the grant were 
disclosed. Now it is said that they are not dis- 
closed, and cannot be identified as passing by the 
erant until it shall be affirmatively proved that thev 
do not contain mines. or the Secretary of the In- 
terior has determined that they are not mineral 
lands.” 
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Although this language is taken from the dissenting 
opinion, it is an accurate statement by a member of 
the court of what the prevailing opinion holds, and a 
comparison of it with the language of the prevailing 
opinion establishes beyond all question that the Supreme 
Court in the Barden case laid down the rule that the 
condition in praesenti, of the statute, that the lands must 
be non-mineral before the grant can attach to them, ren- 
ders a decision by the proper oficers that they are such 
necessarily prerequisite to the attachment of the grant 
to them. 

It is alleoed mthe bill and admitted by the dem#traen 
that the land in controversy in this suit 1s mineral in 
fact, and this bring us to another proposition. 


THE APPELLEES CONFESSEDLY SEEK TO ESTAB- 
LISH, BY VIRTUE OF AN ERRONEOUS DECISION BY 
PUBLIC OFFICERS, THEIR TITLE TO PROPERTY WHICH 
CONGRESS INTENDED AND SPECIALLY DECLARED BY 
STATUTE THAT THEY SHOULD NOT HAVE, AND THEY 
MUST THEREFORE SHOW AFFIRMATIVELY FROM THE 
RECORD THAT SUCH ERRONEOUS DECISION WAS 
MADE. 


In considering this proposition and the methods by 
which the making of such erroneous decision nught be 
established, it should be remembered that the officers of 
the Land Department, acting under the direction of the 
Secretary of the Interior constitute a special tribunal 
having exclusive jurisdiction to determine all questions 
of fact in proceedings affecting the disposition of the 
public domain. When considered as a tribunal it is in- 
ferior in the sense that it is not a court of general juris- 
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diction having full power to decide conclusively all ques- 
tions of jurisdiction and all other questions of law arising 
in the course of its proceedings. 
Smelting Co. v. Kemp, 104 U. $. 636-640; 
Steel v. smelting Co., 106 U. Sage 
Barden v. Northern Pac., 154 U. S. 288-327-328. 


In Grignons v. Astor, 43 U.S. 319, the court had un- 
der direct consideration the nature of inferior and su- 
perior tribunals, and the nature and conclusiveness of 
their judgments. In that case it was necessary for the 
court in answer to arguments of counsel to examine and 
state the distinction between inferior courts of limited 
jurisdiction where the record must show jurisdiction and 
that it was lawfully exercised, and superior courts of 
general jurisdiction, wherein the record being silent, 
it will be presumed that jurisdiction existed and that it 
was lawfully exercised. The court held in that case that 
in cases arising in superior courts of general jurisdic- 
tion the judgment, unless reversed on appeal, is con- 
clusive both of questions of jurisdiction and of the legal- 
ity of the judgment. Pages 340-41 the court speaking 
of the effect of judgments of superior and inferior courts 
said: 

“The granting the license to sell is an adjudica- 
tion upon all the facts necessary to give jurisdic- 
tion and whether they exist or not is wholly immia- 
terial if no appeal is taken; the rule ts the same 
whether the law gives an appeal or not; if none is 
given from the final decree, it is conclusive on all 
whom it concerns. The record is absolute verity, 
to contradict which there can be no averment or evi- 
dence; the court having power to make the decree 


it can be 1mpeachied only by fraud in the party who 
obtains it. 6 Peters 729. A purchaser under it is 


not bound to look beyond the decree: if there is 
error in it, of the most palpable kind, if the court 
which rendered it have, in the exercise of jurisdic- 
tion, disregarded, misconstrued, or disobeyed the 
plain provision of the law which gave them the 
power to hear and determine the case before them, 
the title of a Bimeitase: 15 as milicla protected asmm 
the adjudication would stand the test of a writ of 
error; so where an appeal is given but not taken in 
the time prescribed by law. These principals are 
settled as to all courts of record which have an 
original jurisdiction over any particular subjects; 
they are not courts of special or limited jurisdiction, 
they are not inferior courts in the technical sense of 
the term, becatise an appeal lies from their decision. 
That applies to ‘courts of special and limited juris- 
diction which are created on such principles that 
their judgments, taken alone, are entirely disre- 
garded, and the proceedings must show their juris- 
diction’; that of the courts of the United States is 
limited and special and their proceedings are re- 
versible on error, but are not nullities, which mav be 
entirely disrewarded. 3 Peters 205. They have 
powers to render final judgments and decrees which 
bind the persons and thines before them conclusive- 
ly, in criminal as well as civil causes, unless reversed 
on error or appeal. The true line of distinction be- 
tween courts whose decision are conclusive if not 
removed to an Appellate Court, and whose proceed- 
ines are nullities if their jurisdiction does not ap- 
pear on their face, is this: A court which is com- 
petent by its constitution to decide on its own juris- 
diction, and to exercise it to final judgment, with- 
out setting forth in its proceedings the facts and 
evidence on which it is rendered, whose record is 
absolute verity not to be impugned by averment or 
proof to the cotitrary, i° Qt Tie Trst Wescripticn ; 
there can be no judicial inspection bevond the judg- 
ment save by appellate power. A court which is so 
constituted that its judgment can be looked through 
for the facts and evidence which are necessary to 
sustain it; whose decision is not evidence of itself 
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to show jurisdiction and its lawful exercise, is of 
the latter description; every requisite for either 
must appear on the face of their proceedings, or 
they are nullities.”’ 


It was this principal of law governing the proceedings 
of special inferior tribunals of limited jurisdiction which 
Justice Field had in mind when in the Barden case, 
supra, in speaking of what a patent issued under a rail- 
road grant should contain, said: 


“Until such a patent is issued, defining the char- 
acter of the land granted and showing that it is 
non-mineral, it will not comply with the act of 
Congress tn which the grant before us was made 
to plaintiff.” 


The learned justice had in mind the same principle, 
when in the same case, at page 331, he said: 


“But a patent issued in proper form, upon a judg- 
ment rendered after duc examination of the sub- 
ject by the officers of the Land Department, charg- 
ed with its preparation and issued, that the lands 
were non-mineral, would, uniess set aside and an- 
nulled by direct proceedings estop the Government 
from contending to the contrary, and as we have 
already said in ‘the absence of fraud in the officers 
of the department, would be conclusive in subse- 
quent proceedings resnecting the title.” 


And the learned justice had in mind the same princi- 
pal, when at page 330 of the same case, he said: 


“The fact remains that under the Var thie duty 
of determining the character of the lands granted 
by Congress, — stating it im instruments trans- 
ferring Five — of the om ernment to the grantees, 
resposes in the officers of the Land Department.” 


The officers of the Land Department have no juris- 
diction to issue a patent under a railroad land grant 
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without inserting in such patent a clause which would 
prevent the passing of title to any mineral land as a 
result of the patent, unless they have previously de- 
cided that all the lands described in the patent are non- 
mineral. A decision by those officers that the land is 
non-mineral is necessary to their jurisdiction to issue 
patent which will convey it. This is shown clearly to be 
the construction which the court placed upon these spe- 
cial granting statutes in pointing out the method by 
which the title to lands within the limits of railroad 
land grants can be set at rest. In the Barden case the 
court Says: 


“The Government cannot be reasonably expected 
to issue its patent, and it is not authorized to do so, 
without excepting mineral lands, until it has had 
an opportunity to have the country, or that part of 
it for which patent is sought sufficiently explored 
to justify its declaration in the patent, which would 
be taken as its determination, that no mineral lands 
exist therein.” 


It is because the court recognizes that the Land De- 
partment, in passing judgment upon questions of 
fact arising in its proceedings for the disposition of pub- 
lic lands, acts as a special technically inferior tribunal 
having limited exclusive jurisdiction, that it insists that 
the facts necessary to the passing of the title under the 
erant must appear upon the face of the patent itself. 
The wisdom and reasonableness of this rule will at once 
appear when we reflect that the findings of fact by the 
department are final and conclusive, because their juris- 
diction to determine questions of fact is exclusive. ‘They 
cannot, except for fraud, be controverted in any 
other tribunal having either original or appellate 
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jurisdiction. Ii the law did not rediiire the rec 
ord of the proceedings of such inferior tribunal 
to show both jurisdiction and its lawful exercise 
by requiring every fact requisite for either to appear 
on the face of the proceedings, how could a court 
ever ascertain whether such inferior tribunal having ex- 
clusive jurisdiction to decide questions of fact had mis- 
applied or misconstrued the law under and in accord- 
ance with which it claimed to act? 

Suppose for instance that in the case at bar the In- 
terior Department had been of the opinion that this 
eranting act did not exclude unknown mineral lands 
from its operation and should have issued a patent con- 
taining no mineral exception clause, and no recitals that 
the lands described in the patent were within the limits 
of the grant, not reserved, sold, granted or otherwise 
appropriated and free from pre-emption or other claims 
or rights at the time the line of the road was definitely 
fixed by the filing of the plat, or that the lands were co- 
terminous to a section of 25 consecutive miles of road 
constructed, and should include in the patent reserved 
lands or lands upon which citizens had preemption or 
homestead claims prior to the definite location of the 
road, or lands upon which valuable mining claims were 
being worked, how would it be possible in such cases 
for the court to determine from the records what de- 
cisions were made regarding these matters? The rule 
obtains that their decisions of such questions of fact 
are final and conclusive as against another claiming the 
land, and if the record did not show what they had de- 
cided and what they had not decided, it would show no 
facts upon which any court could apply the law. 
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It is a well established rule that the erroneous de- 
cisions of questions of law by the departments are not 
binding on courts. Decaturey Paulding, 14° Per: 
And in order to know whether or not the department 
has decided correctly or incorrectly any question of law 
arising in its proceedings, a court must know how it 
decided the questions of fact upon which the question of 
law arose. If the decision of such questions of fact do 
not appear upon the record it would be impossible to 
know how the law was construed or applied, so it has 
been settled beyond controversy that the records of the 
proceedings of inferior tribunals must show not only the 
facts upon which they presume to exercise their juris- 
diction, but also the facts which will show whether or 
not they have decided correctly, the questions of law 
arising upon these facts. 

The appellees are therefore confined to the patent and 
to the records of the proceedings wherein it was issued to 
show affirmatively that the department erroneously 
found that the land was non-mineral, which records 
show affirmatively that no such decision was ever made. 

The defendants claim, and the court below held, that 
the patent pleaded in this suit is in effect a judgment or 
decree of the Interior Department acting as a tribunal or 
court. We are willing to concede this contention be- 
cause in such cases the act must be considered the de- 
cree or judgment either of a court of general jurisdic- 
tion or of a court of special limited jurisdiction. If it 
be considered as a judgment or decree of a court of 
general jurisdiction, then— 


“Tf there is error in it, of the most palpable kind, 
if the court which rendered it have in the exercise 
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of jurisdiction disregarded, misconstrued or dis- 
obeyed the plain provisions of the law which gave 
them the power to hear and determine the case be- 
fore them, the title of the purchases is as much pro- 
tected as if the adjudication would stand the test 
of a writ of error; so where an appeal is given, but 
not taken in the time prescribed by law.” 


Grignon’s Lessee v. Astor, 43 U. 5. 340. 


It is clear under this doctrine that even if the depart- 
ment be regarded as a superior tribunal of general jur- 
isdiction, it having issued a patent which purports not 
to convey such of the lands therein described as are non- 
mineral Suva patent remaining and no appealtostae 
Secretary of the Interior having been taken from it, the 
patent must be held valid according to its terms and im- 
port, which are due to the construction placed upon the 
statute by the department. 

On the other hand 1f the patent be considered as a 
judgment or decree of a court of special limited jurisdic- 
tion, then every fact necessary to confer jurisdiction and 
also every fact necessary to show the correctness of the 
judgment or patent must appear of record in the proceed- 
ings wherein the patent was issued, or the patent is a 
nullity, and not only is there no record that the depart- 
ment decided that this land was non-mineral, but both the 
patent and the record of the proceedings in which it was 
issued bear unmistakable evidence that no such decision 
was ever made. The bill alleges and the demurrer admits 
that the department never decided that the land was non- 
mineral, which decision was necessary to the attach- 
ments of the grant made by the statute; it was neces- 
sary to identify the lands as those of which absolute 
title passed by the statute, and it not appearing of rec- 
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ord in the proceedings wherein the patent was issued, 
the judgment or patent which concluded those proceed- 
ings is either a nullity or the exception of mineral lands 
is effective, because the statute confers no authority for 
the inclusion of mineral lands in the patent. The patent 
states upon its face that neither the Act of Congress 
under which it was issued, nor the patent itself taken 
in connection with the statute conveys any lands which 
are in fact mineral; so it makes no difference which horn 
of the dilemma the defendants take. A simple applica- 
tion of the law to the facts pleaded in the bill and admit- 
ted by the demurrer demonstrates that the defendants 
have no title to the lands in controversy in this suit. 
In other words, if the patent be considered as a final 
judgment of a superior tribunal having general juris- 
diction it is valid as a whole and cannot be disputed. If 
considered as a final judgment of a special inferior 
tribunal of limited jurisdiction, there appearing in the 
proceedings no finding that the land was non-mineral, 
the tribunal had no authority in law to isstte any patent 
thereof unless it had authority to issue a patent which 
would not pass title to any of the lands which might 
thereafter be found to be mineral. Even if the depart- 
ment had no authority to issue a patent containing this 
mineral exception clause, it is still true, that it did not 
issue one which does not contain that clause. 

It should be observed here that both the record of the 
proceedings wherein the patent was tssued and the pa- 
tent itself recite a previous determination of every other 
question of fact necessary to enable a court to deter- 
mine whether the patent issued was lawfully issued, but 
that neither of them recites a determination of the non- 


mineral character of the land, which determination was 
necessary to enable a court to determine, as a matter of 
law, whether it was within the power of the department 
upon facts found to issue a different patent, viz.: one 
purporting to pass an absolute title to all the land de- 
scribed in the patent. 

The defendants cannot be permitted in one breath to 
claim that the Land Department in issuing the patent, 
acted in the capacity of a court of general enclusive jur- 
isdiction, and that its patent is therefore conclusive and 
final, and thus establish the validity of the patent or final 
decree and then in the next breath to claim that the same 
department, in the same proceedings acted in the capa- 
city of a special inferior tribunal of limited jurisdiction, 
and that therefore they can, in this proceedings, im- 
peach the validity of those parts of the patent, or de- 
cree, which prevents their title from attaching to min- 
eral land, which both the statute and the patent state 
never passed to them. ‘The rule governing these mat- 
ters, is that this patent is valid and effective according 
to its terms and import or 1s a nullity. Speaking of the 
effect of a judgment sale and confirmation on attach- 
ment by the Court of Common Pleas of Ohio, which 
Was a Superior court of general jurisdiction, the court 
said, in Voorhees v. the Bank of the U. S., 10 Peter, 
473: 

“A judgment or execution irreversible by a su- 
perior court cannot be declared a nullity by any 
authority of law if it has been rendered by a court 
of competent jurisdiction of the parties the sub- 
ject matter with authority to use the process it has 


issued ; it must remain the only test of the respective 
rights of the parties to tt, p. 474. * * * ‘The line 
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which separates error in judgment from the usurpa- 
tion of power is definite; and is precisely that which 
denoted the cases where a judgment or decree 1s re- 
versible only by an appellate court, or may be de- 
clared a nullity coliaterally when it is offered in 
evidence in an action concerning the matter adju- 
dicated or purported to have been so. In the one 
case it is a record importing absolute verity; in the 
other, mere waste paper; there can be no middle 
character assigned to judicial proceedings which are 
irreversible for error, p. 475.” 


Again, in Wilcox v. Jackson, 13 Pet. 498, 511, the 
court, in speaking of the nature and effect of the final 
decisions of the tribunal, said: 


“Before we proceed to inquire whether the land 
in question falls within the scope of any one of these 
prohibitions, it is necessary to examine a prelim- 
inary objection which was urged at the bar, which, 
if sustainable would render that inquiry wholly un- 
availing. It is this—that the Acts of Congress have 
given to the Registers and Receivers of the land of- 
fices the power of deciding upon claims to the right 
of preemption—that upon these questions they act 
judicially—that no appeal having been given from 
their decision, it follows as a consequence that it is 
conclusive and irreversible. This proposition is 
true in relation to every tribunal acting judicially 
whilst acting within the sphere of their jurisdiction, 
where no appellate tribunal is created; and even 
when there is such an appellate power, the judg- 
ment is conclusive when it only comes collaterally 
into question, so long as it 1s unreversed. But di- 
rectly the reverse of this is true in relation to the 
judgment of any court acting beyond the pale of its 
authority. The principle unon this subiect ts con- 
cisely and accurately stated by this court in the case 
of Elliott e¢ @i v. Peirsol i @&, 1 Péters, 340, in 
these words: ‘Where a court has jurisdiction, it 
has a right to decide every question which occurs 
in the cause: and whether its decision be correct or 
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otherwise, its judgment, until reversed is regarded 
as binding in every other court. But if it act with- 
out authority, its judgment and orders are regard- 
ed as nullities. They are not voidable, but simply 
void.” 


Nothing could be clearer from the rulings of the court 
in these cases than that the patent pleaded in this suit 
must be held valid and effective however erroneous may 
have been the construction of the law which induced the 
officers to issue it, unless it was issued without authority ; 
that is, unless the officers have no jurisdiction or power 
to issue a patent which would pass title to such of the 
land as was non-mineral, and would not pass title to such 
of it as was mineral. It is clear from the patent itself that 
such is its import and, if the officers had no authority to 
make or isstie such a patent, it is clearly a nullity; un- 
der these decisions there is no middle ground. 

The Land Department acts as a special tribunal in 
matters pertaining to the disposition of the public lands. 
Its jurisdiction to determine questions of fact in those 
proceedings is exclusive and its findings of fact made 
therein are therefore final and conclusive and binding 
upon the courts of the country: Barden v. Northern 
Pacific Ry. Co., 154 U. S. 288; but while its findings on 
questions of law are entitled to great respect by the courts 
they are not binding upon them, if for no other reason 
because the Interior Department is a branch of the Ex- 
ecutive Department of the Government, and therefore 
cannot in construing statutes exercise judicial powers 
to an extent which will deprive the courts of power to 
declare its construction of laws erroneous whenever it 
is erroneous. There is no law by which an appeal mav 
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be taken from the decision of a question of law by the 
head of the Interior Department to any court which 1s 
a part of the judicial branch of our system of govern- 
ment. The cases wherein courts have held erroneous, 
in collateral proceedings, the construction of laws and 
their application to facts found by the executive de- 
partment are too numerous to require citation of au- 
thorities to show the existence of the power, which is 
derived directly from the very nature of our system of 
government under the fundamental principles of which 
every person has a right to his day in court, and need 
not be dependent for his rights upon an executive ofh- 
cer’s notions of what the law is. Ours 1s a government 
of law, and not of men. 

Now, in the case at bar, the Interior Department has 
construed the granting statute and the joint resolution 
to make it their duty to issue to the railroad company 
patents for the lands answering the record description 
set forth in the grant “expressly saving and reserving,” 
“all mineral lands,” by making the patent express that 
the United States had granted (by the statute) and did 
grant (by the patent) such of the lands described in the 
patent as are non-mineral, and did not, either by the 
statute or the patent, grant such of them as are mineral. 
Such is plainly the meaning of the language of the pa- 
tent. Whether it 1s effective to pass title to the grantee 
of these mineral lands raises the following questions of 
law: 


“Did the facts found by the department before the 
patent was issued, warrant the issuance of the patent 
issued? Or, did those facts warrant the issuance of a 
patent stating that the granting statute and the patent 
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passed an unqualified title to the grantee of all the lands 
described in the patent: 

“(A) If the department had made no decision as to 
the mineral or non-mineral character of any of the lands 
described in the patent. 

“(B) If the department had decided that all of the 
lands described in the patent were non-mineral. 

“(C) Ii the department had decided that all of the 
lands described in the patent were mineral, but were not 
known at the date of the grant, to be mineral. 

“({D) lithe department had decided, or had reasente 
believe that some of the lands described in the patent 
were mineral, and that some of them were non-mineral.” 


The court may have no difficulty in answering cor- 
rectly any and all of these hypothetical questions, but 
that is not the point. The point is, that the court cannot 
tell whether the officers of the executive department an- 
swered any or all of these questions of law correctly with- 
out first determining. accurately what, if anything, the 
department had previously determined regarding the 
mineral or non-mineral character of each and every par- 
cel of land described in the patent. The court cannot, 
therefore, determine whether the executive officers con- 
strued and applied the law correctly or erroneously or 
acted within or transcended the powers conferred upon 
them by law, unless the records of the departinental pro- 
ceedings wherein the patent was issued show affirm- 
atively what questions of fact were decided, and what 
the decisions of them were. 
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THE PATENT ISSUED CREATES NO PRESUMPTION 
THAT THE LANDS THEREIN DESCRIBED ARE NON- 
MINERAL, NOR IS IT AN ADJUDICATION THAT rE 
ARE NON-MINERAL. 


The defendants attempt to avoid this difficulty by 
contending that the issuance of the patent creates a con- 
clusive presumption of law, that the department ad- 
judged all the lands described in the patent to be non- 
mineral before issuing the patent, because such an ad- 
judication was a necessary prerequisite to the lawful is- 
suance thereof, and the court below allowed that conten- 
tion, and held that, therefore, the mineral exception 
clause in the patent was inserted without authority of 
law and was inoperative, void and of no effect to save 
and reserve to the United States any mineral lands de- 
scribed in the patent. 

Let us see to what absurdities this doctrine will lead. 
It is based upon the argument that neither the record of 
the proceedings wherein the patent was issued, nor the 
patent itself shows affirmatively, that the land was ad- 
judged mineral, or that 1t was adjudged non-mineral, 
and that therefore, it must be conclusively presumed: 

1. That the officers would not have included the lands 
in controversy in this suit in the patent if they had 
known that they were mineral; and, 

2. That if they did not know that these lands were 
mineral, it must be conclusively presumed, that they de- 
cided that they were non-mineral. 

This doctrine and the ruling which allowed it, if per- 
mitted to stand, would inevitably confer upon officers of 
the exccutive department of the Government, sitting as 
a special inferior tribunal with limited jurisdiction, all 


of the powers of courts of both general and final appellate 
jurisdiction on all questions of law arising in the course 
of their proceedings, provided only that such special 
tribunal, unlawfully nelect and refuse to set forth, in the 
records or their proceedings, the facts upon which it 
acted. In reply to any complaint of their erroneous con- 
struction, or even wicked disregard of the law, it would 
be sufficient answer to say: 


“The record does not show the findings of fact upon 
which they decided the questions of law which are claimed 
to be erroneous; it cannot be determined that the de- 
cision was erroneous, or that it was correct; the de- 
partmental decision of the questions of fact upon which 
the law was applied, is final, whatever it was; it must 
be conclusively presumed that the construction and ap- 
plication of the law, whatever they were, to those facts, 
were correct; there is no provision of law wherebv an 
appeal on any question of law may be taken to any court 
which is part of our judicial system. There is no rec- 
ord upon which an appeal may be taken, or which will 
enable any court, in any separate proceedings, to de- 
termine, whether or not, the department misconstrued, 
or misapplied the law.” 


Thus would the executive department of the Govern- 
ment be able to usurp and exclusively exercise judicial 
function in construing laws, contrary to the constitu- 
tion and laws as construed by the courts. The only con- 
dition precedent to usurpation of this power, would be 
that the executive officers disobey the law and not keep 
records of their proceedings while the fact that the law 
provides that they shall keep such records, and that the 
fact that they do keep them, (because being a special in- 
ferior tribunal of limited jurisdiction, the making of 
complete records is necessary to the validity of their 
final judgments), raise the conclusive presumption that, 
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if they had decided that the land was non-mineral, there 
would be a record of that decision, and that if no such 
record exists, no such decision was ever made. 

If the contention of the defendants and the ruling of 
the court, in accordance therewith, be permitted to stand, 
the fact, established by presumption, that this special 
inferior tribunal, has disregarded the law in that it made 
no record of its decision of a question of fact, the mak- 
ing of which was necessary to enable the courts to de- 
termine whether its construction of the law was cor- 
rect or erroneous, becomes the basis of another con- 
clusive presumption that the same tribunal, in the same 
proceedings, construed and applied the law correctly. 
Then, as if further to demonstrate the inconsistency of 
these presumptions, the appellee’s claim that this same 
tribunal, in the same proceedings, erroneously decided 
that the land was non-mineral, and erroneously con- 
strued the law to authorize them to insert in the patent 
a clause designed and intended to save and reserve to 
the United States mineral lands it had previously de- 
cided did not exist. 

All of these inconsistent and contradictory results 
which would necessarily follow from this alleged con- 
clusive presumption, which defendants seek to invoke, 
are due to an erroneous assumption that decisions of 
questions of law by this special, technically inferior 
tribunal, composed of officers of the executive depart- 
ment, which had only a limited jurisdiction, and which 
forms no part of the judicial branch of our system of 
government, and from which there is no appeal to any 
court which does form a part of the judicial branch of 
that system, are final and conclusive, while the law is 
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that its decision of questions of fact are final and con- 
clusive, except in cases of fraud, but that its decisions of 
questions of law are not final, because it has no final or 
exclusive jurisdiction to decide questions of law, and no 
appeal lies from it to any court to correct its errors in 
law. 


All these difficulties disappear with the application of 
the rule of law that the executive officers of the govern- 
ment acting as a special tribunal—inferior in the tech- 
nical sense—must state in the record of their proceedings 
wherein the patent was issued, and in the patent itself, 
the fact of its decision as to the mineral or non-mineral 
character of the land, in order that the courts may be 
enabled to determine whether, under the facts found by 
the department (which findings of fact are final and 
conclusive'in collateral proceedings), there was any au- 
thority of law for the issuance of the patent issued, and 
also whether it had authority upon facts decided to issue 
some other and different patent which it did not issue. 
Every finding of fact necessary to show authority of law 
for the issuance of the patent issued, must appear on 
the face of the records of the proceedings, or they are 
nullities. ‘Therefore, if the record does not show af- 
firmatively that the department decided that all of the 
lands described in the patent were mineral, or that they 
were non-mineral, it certainly cannot, on the theory 
that this inferior tribunal must be conclusively pre- 
sumed to decide correctly the question of the character 
of the land, which is admitted to be mineral, be conclu- 
sively presumed, that they decided erroneously that they 
are non-mineral. 
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A decision that the land was non-mineral could not be 
a necessary pre-requisite to the issuance of the patent 
issued, which purports not to pass title to such of the 
lands as are mineral; therefore the patent issued can 
raise no presumption that such decision was made. The 
existence of a patent purporting to pass an absolute title 
to all the iands described in it might raise such a pre- 
sumption, but no such patent exists in this case and 
therefore no such presumption rises or exists. 


He who alleges an erroneous decision by any tribunal 
must show it, and in this case, because of the nature of 
tribunal which issued the patent and its limited pow- 
ers, such decesion must be shown, if at all from the 
record of the proceedings wherein the error is alleged 
to have been committed. 


It must not be forgotten that presumptions and es- 
pecially conclusive presumptions of law are indulged by 
courts to uphold the final acts of public officials and 
therefore necessarily arise from the nature and import 
of the final act done. ‘The nature and import of the 
final act determines what must be presumed and the pre- 
sumption never determines the nature or import of the 
final act. 


A presumption is nothing more or less than a logical 
inference deducible from facts and circumstances known. 
It is inconsistent with reason to say that such inference 
which owes its existence to facts established can change 
those facts, or create by way of another inference the 
facts from which it arises. 


This very case affords a fine illustration of the fal- 
lacy of the appellee’s contention that the patent issued 
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creates a conclusive presumption that all the lands there- 
in described are non-mineral, or, in another form—that 
the issuance of the patent was a complete adjudication 
that all the land described in it is non-mineral. 
The patent purports to pass title of such of the 
lands therein described as are non-mineral and not 
to pass title to such of them as are mineral. 
By what process of logic or reason can it be inferred 
that the officers who prepared such a patent had pre- 
viously decided that all the lands described in it were 
non-mineral? Is it reasonable or logical to presume 
that they meant to exclude from the effect of the patent 
mineral lands which they had decided did not exist? 
The fact that they undertook to exclude mineral lands 
from the effect of the patent is not only evidence but is 
proof that they were satisfied that some of the lands 
described in the patent were mineral. The fallacy of 
the appellees’ argument on this point is apparent in this: 
They assume that the officers who issued the patent had 
no authority in law to issue the patent which they did 
issue, and that they ought to have issued another and 
different kind of patent, viz.: One purporting to pass 
an absolute title to all the lands described in the patent 
issued. Then from such patent, which they claim ought 
to have been, but was not issued, they deduce their al- 
leged conclusive presumption and then apply it to an- 
other kind of patent actually issued for the purpose of 
changing by a species of legal fiction the patent issued 
in such manner that it will read as they want it to read. 

The difficulty is that no patent which could give rise 
to the alleged presumption was ever made or issued for 
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the lands in controversy and therefor no such presump- 
tion concerning these lands ever existed. 

The validity of the patent issued does not require a 
previous decision by the officers that the land is not 
mineral. Therefore it raises no presumption that such 
decision was made. It is true that if such decision was 
made the officers would have had no authority or reason 
for expressly excladuae mineral lands from the erect 
of the patent, because such decision would render them 
non-mineral within the meaning of the statute after the 
issuance of the patent upon such decision, regardless 
of whether they contained mineral or not, and no one 
could question the correctness of that decision except 
in a direct proceeding to annul or cancel the patent. 


THE OFFICERS OF THE INTERIOR DEPARTMENT HAD 
AUTHORITY IN LAW TO ISSUE THE PATENT PLEADED IN 
THIS CAUSE, WHICH PURPORTS TO PASS TO THE RAILROAD 
COMPANY SUCH OF THE LANDS THEREIN DESCRIBED AS 
ARE NON-MINERAL AND NOT TO PASS TITLE TO IT OF SUCH 
OF THEM AS ARE MINERAL. 


We do not contend that if it be once established that 
the department decided that all the lands described in 
the patent are non-mineral, we have a right to show that 
such decision was erroneous, but we do contend: 

1. That neither the patent nor the record of the 
proceedings where in it was issued shows that such de- 
cision was made, and that it can be shown from no other 
source. 

2. That both the record and the patent shows af- 
firmatively that such decision was not made. 
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3. That such decision cannot be presumed to have 
been made because the record leaves no room for such 
presumption. 

The bill alleges and the demurrer admits that at the 
time the patent issued there was no law, state or federal, 
or any custom or usage of miners in force in the min- 
ing district where the lands were located requiring 
or allowing notice of mining locations to be filed in 
either the local land office or the General Land Office 
before application for patent. [R. 1oo.] The de- 
cision of the officers as to the mineral or non-mineral 
character of the land was expressly limited to the state- 
ment that no mining clain:s appeared of record or on file 
in those offices. [R.125.] The laws then in force re- 
quired or allowed the filing and recording of notices of 
mining locations in the office of the recorder of the min- 
ing district or the recorder of the county wherein the 
claims were located. It could not be assumed that pa- 
tent had been applied for on every claim located prior to 
the issuance of the patent to the railroad company, nor 
can it be assumed that it was the intention of Congress 
or of the department to divest by the patent, all the 
rights of mineral locators who had not applied for pa- 
tent prior to the issuance of the railroad company’s pa- 
tent. This is plainly shown by the exclusion of all min- 
eral lands made in both the patent and the act under 
which it was issued. 


Cowell v. Lammers, 21 Fed. 200, is a case upon 
which appellees rely to establish the invalidity of the 
mineral exception clause contained in the patent. In 
that case the patent was issued under a railroad land 


grant which provided, “That all mineral lands shall be 
excepted from the operation of this act” and the patent 
contained the clause “Yet excluding and excepting all 
mineral lands should any such be found to exist in the 
contracts described in the foregoing.” 

Judge Sawyer, who wrote the opinion in this case 
and in Francocur v. Newhouse, infra, was committed 
to the proposition that the granting statute excepted 
from its operations only lands known at the time of the 
grant to be non-mineral. It appears from the recital of 
facts in that case that the land was in the actual posses- 
sion of another who had purchased it from the railroad 
company, and prior to the patenting of it to the railroad 
company the land had been worked as a placer mining 
claim and had been abandoned because it did not pay, 
and that at the time the patent was issued the land was 
considered of no value as mineral land. Judge Sawyer 
held that a mineral locator could initiate no right upon 
the land where it was in the actual possession of an- 
other under color of title. It is true that he also aeld 
that there was no authority in the statute for the inser- 
tion of a clause in the patent excluding mineral land 
from the conveyance. Asa reason for this he states that 
the records and notes of the survey and the evidence 
upon which the character of the land must be deter- 
mined prima facia. This holding, of course, was over- 
ruled in the Barden case, where it is distinctly held that 
the law does not contemplate the ascertainment of the 
mineral or non-mineral character of the land from the 
field notes of the survey, but that the information fur- 
nished by those notes is gathered incidently for the use 
of the Interior Department. He also holds that such an 
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exception could in no case apply to mineral lands which 
were not at the date of the patent known to be min- 
eral. 

Francoeur v. Newhouse, 4o Fed. 318, upon which de- 
fendants also rely further explains the position of Judge 
Sawyer and his consideration of the statute in Cowels 
v. Lammers. In Cowels v. Lammers, he held, among 
other things, that the exception in the patent only ap- 
plied to lands known at the date of the patent to be min- 
eral, and as the word “known” was not in the patent; 
to be consistent he saw that he must hold in Francoeur 
v. Newhouse that the statute, which did not contain the 
word “known” in connection with the exclusion of min- 
eral lands, must also be construed to mean lands known 
at the date of the grant to be mineral, if the decision in 
Cowels v. Lammers was correct. 

Judge Sawyer was certainly consistent in the posi- 
tion which he took, but it is not consistent to say that 
the language of the granting act, “all mineral lands’, 
means all mineral lands known or unknown, and that the 
same language in the patent means all known mineral 
lands, but does not mean unknown mineral lands. There 
is no reason for construing this language as meaning 
one thing when used in the patent and meaning some- 
thing else when used in the statute. Therefore, we say 
that the exclusion clause contained in the patent was in- 
terpreted by the Supreme Court in the Barden case when 
it interpreted the clause excluding all mineral lands from 
the operations of the statute, it is said that all mineral 
lands mean all mineral lands, and does not mean all 
known mineral lands. 

Judge Sawyer was of the opinion that only lands 
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known to be mineral at the date of the grant were ex- 
cluded from the operation thereof, and this opinion was 
the basis of his decision both in the case of Cowell v. 
Lammers and Francoeur v. Newhouse. Both of these 
cases were decided before the opinion in Barden v. 
Northern Pacific, 154 U. S. 288, was written and when 
the Supreme Court held in that case that the words “All 
mineral lands” mean all mineral lands whether known 
or unknown, and that they do not mean “All 
known mineral lands,’ all the reasoning of Judge 
Sawyer was of no avail. It is not too much to 
say that the Barden case deprives both the cases of 
Cowell v. Lammers and Francoeur v. Newhouse of all 
their force as authorities because the Barden case also 
holds that the officers of the Interior Department may 
lawfully insert in the patent a clause excepting mineral 
land if they have not made sufficient examination of the 
land described in the patent to justify their statement in 
the patent that all the land therein described is non-min- 
eral. 


Shaw v. Kellogg, 170 U. S. 312, 1s another case upon 
which appellees relied to sustain their contention in the 
case at bar, and it does not, for the-reason that im that 
case there was a decision of the proper officers after an 
examination and determination that the land was non- 
mineral in fact. The grant was of a privilege to the heirs 
of one Baca, who claimed the land upon which Los Vegas 
in New Mexico is located, to select in lieu thereof ‘‘an 
equal quality of vacant land, non-mineral, in the terri- 
tory of New Mexico” and the Act of Congress made it 
‘the duty of the surveyor general of New Mexico to 


make survey and location of the land so selected” upon 
application to him by the beneficiaries of the grant. 

Instructions were sent to the surveyor general by the 
General Land Office to the effect that his certificate of 
the survey and location to the General Land Office “must 
be accompanied by a statement from the register and 
receiver that the land is vacant and not mineral.” Ap- 
plication was made by the beneficiaries of the grant for 
a survey. The surveyor general of Colorado in whose 
jurisdiction the territory wherein the selection was made 
had been included, wrote the General Land Office, “I 
suppose this selection has been made by ex-Governor 
Gilpin, as he told me last summer he was in possession 
of one of the Baca floats, and he intended to locate it as 
this is located, for the reason that, in his opinion, it would 
cover rich minerals in the mountains.”’ 

In reply the General Land Office informed him also, 
directly, that his certificate of the survey and location 
“must be accompanied by the certificates of the surveyor 
general and the register and receiver, that the land se- 
lected is vacant and non-mineral,’ and added: 


“Especially should the character of the locations 
as to minerals be carefully ascertained after the im- 
portant statement of E.x-Governor Gilpin which you 
communicated in your official letter to this office. 
When you shall acquire good and satisfactory in- 
formation that the lands included in this selection 
are vacant and not mineral, to enable you to do so, 
you will transmit to this office your official certifi- 
cate setting forth these facts. 

“You will also correspond with the register 
and receiver of Colorado, when they enter upon 
their official duties, communicating 'to them ‘the 
substance of this communication, and call upon them 
to furnish their certificate, when able, under the 
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same conditions that your own is to be furnished 
under, which, when received, you will forward to 
this office.”’ 


Survey of the land was made under contract with one 
Sheldon which was disapproved and the surveyor gen- 
eral was again told that the certificate of the survey and 
location must be accompanied by the certificates of the 
surveyor general and the register and receiver, that the 
land is vacant and not mineral. 


Thereafter the surveyor general sent to the General 
Land Office the following certificates as to the character 
of the land: 


"Wenver, C. T., Wee rs rea 
Sir :— 

This is to certify that from good and sufficient 
evidence, I am perfectly satisfied that the land on 
which the heirs of Luis Marie Baca have located 
their grant No. 4 in the San Luis Valley, and mark- 
ed out by the survey made by Albinius Z. Sheldon 
in November, 1863, is not mineral and is vacant. 

Very truly your obedient servant, 
JouHN PIERCE, 
Surveyor General of Colo. & Utah.” 


“Colo. Ty. Golden City, Dec. 5, 1863. 
Sir: 

This is to certify that from good and sufficient 
evidence, we are perfectly satisfied that the land on 
which the heirs of Luis Marie Baca have located 
their grant No. 4 in the San Luis Valley, and mark- 
ed out by the survey made by Albinius Z. Sheldon, 
in November, 1863, is not mineral and is vacant. 

G. N. CHincorr, 
Register Land Office Colo. Dystrict. 
C. B. CLEMENTS, 
Receiver Land Office Colo, Ty.” 
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To this the General Land Office replied: 


“Evidence furnished by you is not sufficient in 
the opinion of this office to prove that the selection 
of No. 4 does not cover valuable mineral deposits. 
Your certificate is not based upon actual knowledge 
of the facts, but upon information and conclusions 
deduced from reason. ‘This kind of proof is not 
deemed sufficient when large public interests may be 
involved, and the character of the location is made 
still more doubtful by the statement of Ex-Governor 
Gilpin officially communicated to this office by Sur- 
veyor General Case, that there are mineral lands 
in that locality.” 


On Feb. 12, 1864, the General Land Office again 
wrote to the surveyor general in part as follows: : 


“The difficulty, however, may be avoided by pur- 
suing the following course: The general field notes 
duly verified and authenticated, must be filed in the 
surveyor general's office of Colo.; upon bringing 
these to the usual satisfactory tests and finding the 
same all regular and correct, you are authorized in 
virtue of the aforesaid sixth section of said Act 
of June 21, 1860, to approve the said survey, but in 
your certificate of approval you will add the special 
reservation stipulated by the statute, but not to em- 
brace mineral Jand nor to interfere with any other 
vested rights 1f such exist.” 


This was plainly an adoption of the survey made by 
Sheldon as the survey of the surveyor general after sat- 
isfactory tests and examination of that survey by him, 
and after the determination by him that the survey was 
correct. ‘The field notes of this survey, given on pages 
322 and 323, set forth a very careful statement as to the 
character of this land and concludes with this statement: 


“Saw no indications of the precious metals or 
other minerals of any kind, unless the presence of 
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iron may be inferred from the fluctuations of the 
needle set forth in the notes.” 


The imap of the survey was also filed and approved by 
the surveyor general. 

On January 14, 1868, application for patent was made 
and refused on the ground that the statute did not au- 
thorize the issuance of the patent, and in denying the ap- 
plication the commissioner of the General Land Office 
called attention to the fact that before locating the land 
“the surveyor general had expressly found and certified 
that this land was not mineral” and the construction 
placed upon that act by the Interior Department is set 
forth by the commissioner in his letter as follows: 


“The condition and provisions of the Act of June 
21, 1860, were as respects this question, that the 
selection and location should be on land determined 
at the time of such location when the title passed 
to be non-mineral land.” 


It will be noted that there was in this granting act 
no provisions excepting mineral lands from the opera- 
tions of the act. The land was not granted in praesenti 
by the statute. No title could pass under the statute un- 
til the determination and decision was made by the prop- 
er officers that the land was non-mineral, and that when 
such decision was made the title passed and that the de- 
cision that it was non-mineral was made by the proper 
officers, and the records of the proceedings for the pass- 
ing of the title by the officers of the department, showed 
that the necessary decision as to the character of the 
land was made. ‘This case is clearly an authority for 
the proposition that whenever a grant of public lands, 
of any particular character is made, either by the statute 


or by a patent, there must be a determination by the 
proper officers that the land is of the character granted 
and that such determination must appear as a part of the 
records of the proceedings of the officers of the Interior 
Department, whose duty it is to carry the grant into 
effect. That the court considered such finding and rec- 
ord necessary to the passing of the title, is evidenced in 
this opinion by a quotation from the case of Deffenback 
v. Hawke, 115 U. S. 392, 404, as follows: “The land 
officers who are merely agents of the law, had no author- 
ity to insert in the patent any other terms than those 
of the conveyance with recitals showing compliance 
with the law and the conditions which it prescribes” 
(italics ours), and also by the court’s consideration of 
the decision made in the Barden case. Speaking of that 
case at page 339, Justice Brewer, who dissented in the 
Barden case, uses the following language: “It is true 
there was a division of opinion, but that division was 
only as to the time at which and the means by which the 
non-mineral charactcr of the land was settled.’ (Italics 
ours.) That an examination and determination of the 
character of the land and the statement of that determina- 
tion in the patent were the meams by which the character 
of the land should be settled, 1s further evidenced by other 
quotations from the Barden case in Shaw v. Kellogg, as 
follows: “It can hear evidence upon and determine 
the character of lands to which the parties assert a 
right; and when the controversy before it is fully con- 
sidered and ended, it can issue to the rightful claimants 
the patent provided by law, specifying that the lands arc 
of the character for wlich patent is authorized” (italics 
our own); and again, ‘“‘the fact remains that under the 
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law the duty of determining the character of the lands 
eranted by Congress and stating it in instruments trans- 
ferring the title of the Government to the grantees, re- 
poses in officers of the Land Department.” (Italics 
ours. ) 

The grants under the statute considered in Shaw v. 
Kellogg was completed by the selection, the survey and 
location of the land and the finding by the proper of- 
ficers that the land was non-mineral. The evidence of 
the title was the records of these proceedings. No one 
will contend that if the records of those proceedings did 
not show affirmatively a determination that the land was 
non-mineral, the title could have passed. 

The views of the court below as to the effect of the 
saving clause in the patent are tersely stated in the 
opinion as follows: 


“There is absolutely nothing in the saving clause 
of the joint resolution either requiring or author- 
izing the patent thereby directed to be issued for the 
granted lands to contain those conditions or restric- 
tions or any of them. If such patents were thereby 
required or authorized to contain one of the condi- 
tions or restrictions, then manifestly they were re- 
quired to contain all of them, for no distinction is 
made between them by Congress and none can be 
found in the language of its acts in question. Clear- 
ly, therefore, if the contention of the complainant’s 
counsel is correct that by the joint resolution of 
June 28th, 1870, Congress required that the patents 
to be issued to the railroad company for lands 
within the grant made to it should contain an ex- 
ception of all mineral lands, they were likewise re- 
quired to contain a similar exception of all lands re- 
served, sold, granted or otherwise appropriated, 
and all lands to which the United States did not 
have full title, and which were not free from pre- 
emption or other claims or rights at the time the 
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line of the grantee’s road was designated by the 
plat thereof, filed in the office of the commissioner 
of the General Land Office. There is no escape from 
this conclusion, for I repeat that the statute makes 
no distinction between the conditions and restric- 
tions of the grant, save only the rights of actual 
settlers therein expressly specified, and no distinc- 
tion in the other conditions and restrictions of this 
erant has been or can be suggested by counsel for 
the simple reason that the statute contains none.” 


In the first place there is a manifest difference between 
authorizing and requiring these conditions and restric- 
tions to be saved and reserved in the issuing of the 
patent, and authorizing and requiring them to be saved 
and reversed by any particular means or method in the 
issuing of the patent. 


The inherent powers of the executive department are 
ample authority under these acts for the issuance of the 
patent issued thereunder. Neither the act or the joint 
resolution directs the Secretary of the Interior or any 
other government official to save and reserve the re- 
strictions of the grant to mineral lands by determining 
prior to the issuance of the patent what of the odd num- 
bered sections within the limits of the grant are mineral 
and what are non-mineral, and to include in the patent 
only non-mineral lands; nor does either the act or the 
joint resolution specify any other method or means by 
which these restrictions and conditions are to be saved 
or reserved in the issuing of the patent; but they clearly 
make it the duty of the Secretary of the Interior “‘to 
cause patents to be issued to said company for the sec- 
tions of land coterminous to each constructed section of 
land reported on as aforesaid to the extent and amount 
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granted to said company by the said act of July 27, 
1866, expressly saving and reserving all the rights of 
actual settlers, together with the other conditions and re- 
strictions provided for in the third section of said act.” 

This language is a clear direction to the Secretary of 
the Interior to cause to be issued patents expressly sav- 
ing and reserving the specific conditions and restrictions 
contained in the third section of said act; and under it 
the patent must express, im some way, the saving and 
reserving of all these conditions and restrictions which 
are, in respect to the means by which one could deter- 
mine to what lands they apply, of two classes: 

1. The records of the iand office required by law to 
be kept would reveal of what of the lands the United 
States had full title, and what of the lands were not re- 
served, sold, granted or otherwise appropriated, and 
what of the lands were free from pre-emption or other 
claims or rights at the time the line of the road was 
definitely fixed. 

2. The records of the land office would not show what 
of the lands within the limits of the grant were mineral 
and what were non-mineral, for the simple reason that 
there had been no record of all mineral lands made, nor 
was there any provision of law for the making of such a 
record, and the mineral or non-mineral character of the 
land within the limits of the grant could be determined 
only after extensive exploration and examination of all 
of the lands. 

The officers of the Interior Department expressed, in 
the patent, the savings of the restrictions and conditions 
of the former class by examining the records of the land 
office and including in the description of the patent only 
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lands to which these conditions and restrictions did not 
apply, and also by distinct recitals in the patent that 
none of the lands therein described were subject to 
claims or rights which brought them within any condi- 
tions or restrictions of the former class. 

The officers could not determine from the records of 
the land office what of the lands were non-mineral; they 
made no examination of the land themselves with a view 
to determining their mineral or non-mineral character, 
but sought to save and reserve the limitation and re- 
striction of the grant to non-mineral lands by issuing a 
patent which would pass title to such of the lands as 
were non-mineral and would not pass title to such of 
them as were mineral. 

The means by which, and the manner in which those 
officers should have saved and reserved these conditions 
and restrictions of the grant were, in the absence of 
specific directions prescribed by law, matters entirely 
within their discretion, and it is not necessary for them 
to show affirmative statutory authority for everything 
they do in the discharge of their duties, much less for the 
means by which they accomplish the results required by 
the acts of Congress. This was settled as early as 1833 
in United States v. Macdantel, 7 Pet. 1. 

McDaniel had been a clerk in the Navy Department 
at a salary of $1400 per year for 15 years, and had also 
acted as agent of the government in paying pensions and 
had been allowing commissions on his pension disburse- 
ments as such agent. Under a new construction of the 
statute by the department he was not entitled to these 
commissions and the United States sued him to recover 
$988.96 which he did not owe if these commissions were 


allowed to him. The Supreme Court held that the cus- 
tom or usage which had obtained in the department 
under the former construction of the statute was binding 
as to past transactions and that McDaniel was entitled 
to the commissions and that the United States could not 
recover them from him. In that case the court said: 


“A practical knowledge of the action of one of 
the great departments of the government must con- 
vince every person that the head of the department, 
in the distribution of duties and responsibilities, is 
often compelled to exercise his discretion. He is 
liniited in the exercise of his power by the law; but 
it does not follow that he must show a statutory pro- 
vision for everything he does. No government could 
be administered on such principles. ‘To attempt to 
regulate by law the minute movements of every part 
of the complicated machinery of the government 
would evince a most unpardonable ignorance of the 
subject. Whilst the great outlines of its movements 
may be marked out, and limitations imposed on the 
exercise of its powers, there are numberless things 
which must be done that can neither be anticipated 
nor defined and which are essential to the proper 
action ef the ea@vernment; “Wence, sor “ieee oiae 
usages have been established in every department of 
the government which have become a kind of com- 
mon law and regulate the rights and duties of those 
who act within their respective limits, and no 
changes of such usages can have a retrospective 
effect, but must be limited to the future. Usage 
cannot alter the law, but it 1s evidence of the con- 
struction of it, and must be considered binding on 
past transactions.” 


The cross bill alleges [R. 123] and the demurrer ad- 
mits that for the forty years immediately preceding the 
issuance of this patent it had been the uniform custom 
of the Interior Department to issue, under all railroad 
land grants, patents containing the mineral exception 


clause found in this patent, which was issued in con- 
formity to that custom. This custom arose and obtained 
during all that time under the same construction of these 
erants by many successive secretaries of the interior 
and none of them doubted that these patents were ef- 
fective to save the mineral land therein described to the 
United States. Hundreds of thousands of acres on five 
most valuable mineral lands in the western states have 
been included in the descriptions of such patents issued 
under these grants to railroad companies which have 
accepted them, without protest, and with full knowledge 
of their nature and import, and with full knowledge of 
the fact that the reason why the patent purports to ex- 
cept mineral lands is that there had heen no prior exam- 
ination and determination of the character of the land, 
and that the government officials relied upon the import 
of the patent prepared and issued under this construc- 
tion of the statute to save mineral lands to the United 
Sirabes. 


Now, the question is, whether the action of the depart- 
ment in undertaking to save and reserve the limitation of 
the grant to non-mineral lands, by incorporating in the 
patent a saving clause, shall be binding and effective as 
to past transactions to keep the grant limited to non- 
mineral lands, or whether that clause which, if effective, 
will accomplish the intention of Congress, shall be ad- 
judged void and the rest of the patent valid, and the 
will and intention of Congress expressed in the statute 
and patent be defeated and hundreds of millions of dol- 
lars worth of mineral Jand, which Congress has said 
should not pass by operation of this grant, be turned over 
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under it to this corporation, contrary to the express pro- 
visions of its grant. 

It must be remembered that if the government officers 
had no authority to issue the patent which thev did issue, 
yet the fact remains that they issued none other. 

No injury can result to the railroad company from an 
adjudication that the patent is effective to save and re- 
serve mineral lands to the government, for it would de- 
prive the railroad company of nothing which was 
eranted, while if it is not held effective, the railroad 
company will acquire title to lands which it is by law 
prohibited to acquire under the grant. 


THE GREAT WEIGHT OF AUTHORITY IS TO THE EFFECT 
THAT THE SAVING CLAUSE IN THE PATENT IS EFFECTIVE 
AND LIMITS THE TITLE OF THE RAILROAD COMPANY TO 
LANDS NON-MINERAL IN FACT. 


McLaughlin v. Powell, 50 Cal. 64. 


In this case plaintiff held by mesne conveyance from 
the railroad company, which claimed to have acquired 
title by a patent dated May 31, 1870, issued to it under 
the railroad land grant of July 1, 1862, and July 2, 1864. 


The patent contained the clause: 


“Vet excluding and excepting from the transfer by 
these presents ‘all mineral lands’ should any be found to 
exist in the tracts described in the foregoing.” 


The defendant offered to prove that the land was min- 
eral land, that he had held it as a mining claim since Oc- 
tober, 1866. The trial court excluded this evidence and 
the plaintiff recovered. The Supreme Court reversed 
the case for the exclusion of this evidence and said: 
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“The exception contained in the patent is part 
of the description and is equivalent to an exception 
of all of the subdivisions of land mentioned, which 
are ‘mineral lands,’ in other words, the patent grants 
all of the tracts named in it which are not mineral 
lands. If all are mineral lands, it may be that the 
exception is void; but the fact cannot be assumed, 
as by its terms the exception is limited to such as 
are mineral lands and does not necessarily extend to 
all the tracts granted. 

“We think the defendant should have been al- 
lowed to prove that the demanded premises were 
mineral lands. Judgment reversed.” 


Chicago Quartz Mining Co. v. Oliver, 75 Cal. 
194. 


The land was claimed by mesne conveyance from the 
railroad conipany who clamed to have acquired title by 
patent issued to it under the railroad land grant of July 
I, 1862, and July 2, 1864. The defendant claimed under 
the mining patent dated August 16, 1883, the court be- 
low found that the land in dispute had been known and 
worked as mineral land since 1861. The patent to the 
railroad company contained the following clause: 


“Vet excluding and excepting from the transfer by 
these presents ‘all mineral lands’ should anv be found 
in the tracts described in the foregoing.” 


The court held that the mining patent of 1883 was 
valid and that the land did not pass to the railroad com- 
pany under its patent issued under the railroad land 


grant. 
Gale v. Best, 78 Cal. 235. 


The plaintiff sued and recovered land from the de- 
fendant. Plaintiff held it by mesne conveyance from a 
railroad company under a grant by Congress. The 
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granting act excluding all mineral lands. The patent 
issued under that grant contains no clause excepting or 
excluding mineral lands from the operations of the pat- 
ent. The defendant in 1885 located the land as mineral 
and began mining operations thereon; the court held that 
as there was no reservation or exception of mineral 
lands in the patent, the patent raised a conclusive pre- 
sumption, against collateral attack, that the land was 
non-mineral, and the plaintiff recovered. In this case 
the court affirmed the doctrine of McLaughlin v. Powell, 
supra, and Chicago Quartz Mining Company v. Oliver, 
supra, and said that those cases differed from the one 
then at bar because im those cases the patent excepted 
“all nuneral land” should any such be found therein. 


In Van Ness v. Rooney, Vol. 41 Cal. Dec. 695, the 
Supreme Court of the state of California reaffirmed the 
doctrine of McLaughlin v. Powell and Chicago Quartz 
Mining Company v. Oliver, and held the mineral excep- 
tion clause in the patent valid. That the Federal statute | 
of March 2, 1896, was not applicable to a patent contain- 
ing such mineral exception clause, and that such patent 
does not create a conclusive presumption that the lands 
therein described are non-mineral, and that the mineral 
exception clause is a part of the description of the land 
mentioned in the patent. 

In Eastern Oregon Land Company v. Willow River 
Land and Irrigation Company, an opinion by Judge 
Bean filed November roth, 1g1o, held that the railroad 
land grant patent containing the clause “vet excluding 
and excepting all mineral land should any such be found 
in the tracts aforesaid,” “manifests an intention on the 
part of the government not to convey mineral lands and 
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repels any inference that the department adjudicated or 
intended to adjudicate that no part of the land described 
in the patent was mineral.” 

Here is an unbroken line of authorities entitled to great 
respect by this court to the effect that the mineral excep- 
tion clause contained in the patent here pleaded is valid 
and effective and prevents mineral lands from passing 
either by the granting act or the patent. 


THE DISCUSSION OF THE JOINT RESOLUTIONS IN THE 
SENATE DCES NOT SHOW THAT THE SAVING CLAUSE 
THERHOF WAS INTENDED ONLY TO PROTECT SAciuar 
SEIMTLERS. 


The court below was of the opinion that the discus- 
sion in the senate of the joint resolution, at the time it 
was passed by that body, shows that the clause in the 
joint resolution:—-“expressly saving and reserving all 
the rights of actual settlers together with the other con- 
ditions and restrictions provided in the third section of 
said act’’—was solely for the purpose of protecting actual 
settlers upon the lands along the line of the road, and 
that the resolution furnished no authority for the 
issuance of a patent containing a mineral exception 
clause. 

This discussion is found in the Congressional Globe, 
part 5, second section, 41st Congress, 1869-70, May 3ist, 
1870, pp. 3350-51-52-53. Practically all that was said 
in the discussion was said by Senator Casserly of Cali- 
fornia. He desired to have the senate adopt in place of 
the language of the resolution last above quoted, the fol- 
lowing language as a part of the resolution: 
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“And provided, that all persons who before the pass- 
age of this joint resolution shall have located themselves 
as actual settlers upon any portion of the lands affected 
by this joint resolution, or by the said act of July 27, 
1866, or included in the lands withdrawn by order of 
the Secretary of theminterior of March 18, 1867,,0ma6 
any other time, for or on account of said Southern Pacific 
Railroad Company, whether such persons shall have so 
located themselves before or after such withdrawal, shall 
have the right to enter, under the homestead or pre-emp- 
tion laws of the United States, the lands upon which they 
have so located themselves in the quantities allowed by 
said laws, and upon the terms provided thereby.” 


Tt will be noted that this amendment which Mr. Cas- 
serly desired substituted for the amendment which was 
adopted, says absolutely nothing about saving anything 
but the rights of actual settlers, while the amendment 
which was adopted, viz—“Expressly saving and reserv- 
ing of the rights of actual settlers, together with the 
other conditions and restrictions provided for in the third 
section of said act”—uincludes all the conditions and re- 
strictions of the third section of the Act of July 27, 1866. 
The court evidently became confused on this point, for 
certainly what was said by Mr. Casserly in the senate 
at the time the joint resolution was passed furnishes no 
aid in the construction of the resolution as it was passed. 
The amendment which Mr. Casserly desired was re- 
jected, which was a rejection of his argument. 

Moreover, it will be noticed that the joint resolution 
of June 28th, 1870, says that the company may construct 
its road as near as may be on the route designated by the 
imap filed by said company in the Interior Department 
on the 3rd of January, 1867. The route indicated by 
that map has always been considered as the general 
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route, and the map, as the map of general location and 
not of definite location; therefore, the rights of actual 
settlers upon the land were fully protected under the Act 
of July 27th, 1866, for the simple reason that the rail- 
road company could acquire no right to any land along 
the line of the road until the map of definite location was 
filed, and it had not been filed at the time the joint resolu- 
tion was passed. 

Southern Pacific Company v. Rahall, 3 L. D. 321. 


It is therefore clear that the clause in the joint resolu- 
tion requiring the saving in the patent of the conditions 
and restrictions contained in the 3rd section of the Act 
of June 27th, 1866, was for some special purpose, and 
that purpose cou!d be nothing else than to authorize the 
Secretary of the Interior to insert in the patent an ap- 
propriate clause to save and reserve to the United States 
those restrictions and conditions of the grant in cases 
where the records of the land office did not show to what 
lands those restrictions and conditions applied, and those 
records would show what lands were occupied by settlers, 
but would not show what were mineral. 


THE GRANT WAS OF LANDS TO THE AMOUNT OF TEN 
ALTERNATE SECTIONS PER MILE OF ROAD AS STATED IN 
THE ACT, AND NOT TO THE AMOUNT OF TWENTY ALTER- 
NATE SECTIONS PER MILE OF ROAD AS STATED IN THE 
PATENT. 


In the 3rd section of this act, the words ‘‘to the amount 
of ten alternate sections per mile” specify the amount 
of land granted per mile of road. The words “on each 
side of said railroad” specify where the land granted 
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must be taken. The words “every alternate section of 
public land, not mineral, designated by odd numbers,” 
prevent the leaving of worthless sections and taking good 
ones and gives the sections nearest to the line of the road 
both in primary and lieu limits. 

The department admits this construction in that, in 
the patent, it uses the language “every alternate section 
of public lands designated by odd numbers to the amount 
of 20 alternate sections per mile on each side of said 
road” to describe 20 sections per mile of road—ten to 
be selected on each side thereof—the identical language 
used in the statute to describe the lands granted for road 
built in territories. 

The words ‘‘on the line thereof, and within the limits 
of 20 miles on each side of said road,” in the patent, are 
entirely superfluous, tautological and redundant, 1f “ten” 
were written lieu of “twenty” in the patent: because 
the words “every alternate section designated by odd 
numbers” would necessitate selection of the land on the 
line of the road. The words “within the limits of twenty 
miles’ were evidently thought necessary, in the patent, 
because the word “twenty” had been used in lieu of the 
word “ten,” and it was apparent that to give, in the 
patent, the same meaning to the language “every alter- 
nate section of public land to the amount of 20 sections 
per mile, on each side of said railroad” that was sought 
to be given it in the act, would amount to a declaration 
that the railroad company could take, in states, twenty 
alternate sections on one side of the road and then twenty 
alternate sections of the other side thereof, which would 
make “land to the amount of” forty “sections per mile 
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of said railroad,’ which would reveal the absurdity of 
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the department’s interpretation of the statute. There- 
fore, the words “and within the limits of twenty miles” 
were added in the patent, with the result that if the same 
identical language: “Every alternate section of public 
land to the amount of twenty alternate sections, on each 


8) 


side of said railroad,” is given the same interpretation 
in the patent that the department gives to it 1n the stat- 
ute, the words ‘‘and within the limits of twenty miles” 
are contradictory, because there would not be the quan- 
tity of odd numbered sections within twenty miles of the 
line of the road necessary to give the forty sections per 
mile called for in the patent. The words ‘‘on each side 


of said road” added in the patent are purely repetition. 


Section 6 of the act provides: 

“The president of the United States shalltcamecmme 
lands to be surveyed for forty miles in width on both 
sides of the entire line of said road, after the general 
route shall be fixed, and as fast as may be required by 
the construction of said railroad.” This provides for 
the making of a survey designed to fix the primary and 
lieu limits of the grant, and designate, by odd numbers, 
the sections from which both the granted and lieu lands 
must be taken, in order that both the granted and lieu 
lands may be patented to the grantee under the provisions 
of the 4th section of the statute,—“‘as fast as every twen- 
ty-five miles of said road is completed as aforesaid.’ This 
survey was to proceed with the construction of the road, 
or “as fast as may be required by the construction of 
said railroad,” so that before making the survey of the 
lands granted the surveyors would know exactly where 
the line of the road was and make the survey conform to 
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the grant, and not be obliged to survey a large quantity 
of lands in excess of those granted, in order to cover the 
grant by allowing for changes from the general to the 
definite route of the road. 

Now, this survey is to be made, according to the stat- 
ute, forty miles wide, and is to extend on both sides of 
the entire line of the road, or twenty miles each way from 
the line of the road. Such is plainly the survey designed 
by Congress to cover the lands granted, both primary 
and lieu, and it covers exactly twenty odd numbered sec- 
tions of land per mile of road, ten of which fali upon one 
side of each mile of the road and ten upon the other side. 
In states the first ten miles each way from the road meas- 
ure the primary limits of the grant; the second ten miles 
each way from the road measure the lieu limits of the 
grant. In territories the survey extends twenty miles 
each way from the line of the road, the same as in states, 
and measure the primary limits of the grant in terri- 
tories, where there are no lieu limits, because the statute 
requires all lieu lands to be selected “in alternate sections, 
and designated by odd numbers not more than ten miles 
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beyond the limits of said alternate sections,” “nearest to 
the line of said road” and “within twenty miles thereof,” 
and, after the twenty alternate odd numbered sections 
per mile of road called for by the patent are taken as 
the primary lands, granted in territories, all the alternate 
odd numbered sections therein, within twenty miles, each 
way from the road, are taken as primary lands, and 
there are none left in territories from which lieu selec- 
tions can be made “‘within twenty miles” of the road. All 
the alternate odd numbered sections then remaining 


within twenty miles of the road are within the states, 
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and are over ten miles and less than twenty miles from 
the line of the road, where all lieu selections must be 
made. 

That all lieu selections must, under this statute, be 
made nearest to the line of the road and within twenty 
miles thereof appears conclusively from the provision in 
the statute for the selection of “unoccupied and unappro- 
priated agricultural lands, in odd numbered sections, 
nearest to the line of said road, and within twenty miles 
thereof, 
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as above provided,” in lieu of mineral lands 
found in the odd numbered sections within the primary 
limits of the grant, because this provision read with the 
language of the act to which the words “as above pro- 
vided,” refer, viz.: “other lands shall be selected by said 
company in lieu thereof, under the direction of the Sec- 
retary of the Interior in alternate sections and desig- 
nated by odd numbers, not more than ten miles beyond 
the limits of said alternate sections.” These two provi- 
sions read together, as they must be read, clearly define 
the lieu limits of the grant, within which all lieu land 
must be selected, as lying and being “‘not more than ten 
miles beyond the limits of said alternate sections” (which 
sections all fall within the primary limits of the grant) 
and “within twenty miles” of the road. 

If the statute be construed to grant, in states. as 
primary lands, ten alternate odd numbered sections per 
mile on one side of the line of the road and ten alternate 
odd numbered sections per mile on the other side thereof, 
which would make primary lands “to the amount of 
twenty alternate sections per mile’’ of road, as stated in 
the patent, then every alternate odd numbered section 
“within twenty miles’ of the line of the road on both 
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sides would be necessary to supply the primary lands 
under such construction of the grant, and whenever any 
of said alternate sections are ‘‘mineral lands’ or “shall 
have been granted, sold, reserved, occupied by homestead 
settlers, or pre-empted or otherwise disposed of, no 
“other lands” could be “selected by said company in lieu 
thereof vitder tiretdirectionmorthe Secretary oi@irestine 
terior in alternate sections, and designated by odd num- 
bers, not more than ten miles beyond the limits of said 
alternate section” and “within twenty miles” of the road, 
because there would be no sections answering this de- 
scription, as to location, after the primary or granted 
lands were taken. 

The grant was therefore of land “to the amount of 
ten sections (approximately 6,400 acres) per mile’’ of 
road built within the state of California. (See construc- 
tion of this statute by Secretary Lamar November 25th, 
1887, 6 Land Decisions 351, and Southern Pacific v. 
United Siates@1e Um es2s,) 

This is the only construction of the statute possible. 

From the list of selections made by the Southern Pa- 
cific and the findings of the officers of the General Land 
Office, which were presented, with that list, to the secre- 
tarv, for his approval and certifications, it appeared to 
him that his approval of that list and the patenting of 
the lands therein to the Southern Pacific would create an 
excess over the quantity of lands to which the Southern 
Pacific was rightfully entitled, hecause the list of selec- 
tions number 19 contained 440,900.85 acres of land; the 
findings of the officers of the General Land Office, which 
were presented with this list to him for his approval and 
certifications, recommended the certification and patent- 
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ing of all of these 440,900.85 acres of land as land ac- 
cruing to the Southern Pacific for construction of 40,599 
miles of road, for the construction of which the South- 
ern Pacific would be entitled to receive but 6,400 acres 
per mile or 250,577.6 acres, for the whole 40,559 miles, 
after it completed enough of its road to make up the last 
section of 25 miles of its road. 

Therefore, it appeared to the Secretary of the Interior, 
upon the face of that list and the findings of the officers 
of the Land Department, that the certification and pat- 
enting of the lands contained in that list would create an 
excess of 181,323.25 acres over the quantity of lands to 
which the Southern Pacific could be entitled under its 
grant, and more, because this 40,559 miles of road were 
the last miles constructed by that company and it had 
previously received patents of lands to the amount of 
nearly 12,800 acres per mile for all of the other 212.32 
miles of road constructed under the grant, which fact 
also appeared from the records of the Interior Depart- 
IMent. 

Section 7 of the Act of March ard, 1887, reads as fol- 
lows: 


“That no more lands shall be certified or conveyed 
to any state or corporation or individual for the 
benefit of either of the companies herein mentioned, 
when it shall appear to the Secretary of the Interior 
that such transfers may create an excess over the 
quantity of lands to which such state or corpora- 
tion or individual would be rightfully entitled.” 


It is plain that under these circumstances the officers 
of the Interior Department had no authority or jurisdic- 
tion either to certify or patent these lands to the South- 
ern Pacific Railroad. 
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This being true, both the certification and the patent 
are absolutely void—not voidable, but void, and were 
of no force or effect whatever, and no direct proceedings 
are necessary to cancel or vacate them. 

See 

Dolan. vw Casiga2s, U.oSm688;.and.cases diene 
cited. 


Now, it is true that all the lands in controversy in this 
suit are within ten miles of the line of the road as fixed 
by the map of definite location of the road, and that the 
road was constructed upon that line and that these lands 
are within the primary limits under the proper construc- 
tion or thereranin 

If the court hold that the patents are void only as to 
the excess of lands therein described, yet the lands here 
in controversy must be and are excepted from the opera- 
tion of the patent, for the reason that, even under 
such ruling, the question arises: What land shall be 
held to constitute the excess? The descriptions of lands 
in these patents purporting to convey only granted or 
primary lands, include all the lands which could pass un- 
der the grant either as primary or lieu lands. 

Then we must look to the granting act to determine 
what particular lands described in the patent must be 
held to be excess. The act provides: 


“That all mineral lands be and the same arc here- 
by excluded from the operations of this act and in 
lieu thereof a like quantity of unoccupied unappro- 
priated agricultural lands in odd numbered sections 
nearest to the line of said road and within teenty 
miles thereof may be selected as above provided.” 
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The patent and the proceedings show that all such 
lands within twenty miles of the road are included in the 
patent. Therefore the railroad company loses nothing 
by not being allowed to hold these mineral lands. 

The appellees seek to avoid this difficulty by claiming 
that they can select as mineral lieu lands those lands 
within the primary limits of the grant to which some 
claims had attached, prior to the filing of the map of 
definite location, and which claims have been abandoned 
or cancelled. Not to mention the fact that the statute 
contemplates that both granted and indemnity lands may 
be selected and patented at the same time, the decisions 
of the Supreme Court hold that no claim to lands claimed 
by others before the road was definitely located can be 
founded on this granting statute. 

The Supreme Court has uniformly held that land 
within the place limits, which had been claimed, reserved 
or sold prior to the filing of the map of definite location, 
cannot be taken under the grant, although the United 
States subsequently obtains full title and the land is freed 
from such reservations and claims. The language of 
Justice Miller, in the K. P. R. Co. v. Dunmeyer, 113 
eS, 620, 18: 


“No such land passes by this grant. No interest 
in the railroad company attaches to this land or is to 
be founded on this statute.”’ 


And in this same case the court states the reason why 
Congress intended not to permit any right in the rail- 
road company to attach to such lands. 


“The company had no absolute right until the 
road was built, or that part of it which came 
through the land in question. The homestead man 
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had five years of residence and cultivation to per- 
form before his right became absolute. The pre- 
emptor had similar duties to perform in regard to 
cultivation, residence, etc., for a short period, and 
then payment of the piece of the land. It is not con- 
ceivable that Congress intended to place these par- 
ties as contestants for the lands with the right in 
each to require proof from the other of complete 
performance of its obligations. Least of all, is 1t to 
be supposed that it was intended to raise up in an- 
tagonism to all the actual settlers on the soil whom 
it had invited to its occupation, this great corpora- 
tion with an interest to defeat their claims, and to 
come between them and the government as to the 
performance of their obligations.” 


892. Bardon v. Northern Pacific, 145 U.S. 535 
(Justice Field). 


In this case a citizen had pre-empted the land, which 
was an odd numbered section within the primary limits 
of the grant, before the line of the road was located, and 
the pre-emption claim was uncancelled at the time 
of the grant. The pre-emption claim was cancelled after 
the map of definite location of the road had been filed, 
and the court says: 


“The cancellation only brought it within the cate- 
gory of public lands in reference to future legisla- 
tion. ‘This, we think, has long been the settled doc- 
trine of this court.” 


Then the court cites Wilcox v. Jackson, 13 Pt. 498, 
513, saying that in that case: 


“This court held that wherever a tract of land 
has been legally appropriated to any purpose, from 
that moment it becomes severed from the mass of 
public lands, and no subsequent law, or proclama- 
tion, or sale will be construed to embrace it, or to 
operate upon it, although no reservation of it be 
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made. The validity and effect of the appropriation 
do not depend upon its not being subjected after- 
wards to cancellation because of the omission of 
some particular duty of the party claiming its ben- 
efits.” 


Cites Hlastines & R. R. Co. v. Whitney, 142 
and Leavenworth & R. R. Co. v. U. S. 92, U. 5. 733, to 
the point that land appropriated prior to the time the 
erant would otherwise attach, would not pass under the 
grant, although it subsequently became public land. 

Then after citing and quoting the Dunmeyer case to 
the point that lands to which prior claim had attached 
do not come with these grants after the cancellation of 
such prior claims, Justice Field continues: 


“Not only does the land once reserved not fall 
under the grant should the reservation afterwards 
for any cause be removed, but it does not then be- 
come a source of indemnity for deficiencies in the 
place limit. Such deficiencies can only be supplied 
from lands within limits designated by the grant- 
ing act or other law of Congress. The land covered 
by the pre-emption entry being thereby excepted 
from the grant to the Northern Pacific Railway 
Company was ‘also excepted from the withdrawals 
from sale or pre-emption of public lands for its 
Bewelitie, 


This case also holds: 


“The cancellation, as already said, did not have 
the effect of bringing the land under the operation 
of the grant to the Northern Pacific Railway Com- 
pany; it simply restored the lands to the mass of 
public lands to be dealt with subsequently in the 
same manner as any other public lands of the United 
States not covered by or excepted from the grant.” 
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The provisions for selection of indemnity lands are 
identical in the Northern Pacific and the Southern Pa- 
cific grants, with the single exception that the Southern 
Pacific grant requires lands in lieu of mineral lands 
found within the primary limits to be selected zithin 
twenty miles of the road. It is a part of the history of 
the Southern Pacific grant that when the bill went to 
the committee on public lands in the house of repre- 
sentatives it provided that lands in lieu of mineral lands 
should be selected within ffts miles of the road, but 
that committee reported the bill back amended by 
striking out the word “fifty” and inserting in lieu thereof 
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the word “twenty,” and the bill so amended became a 
law. 

It will be noticed that the reason given by the court, in 
the cases last above cited, for not allowing the railroads 
to claim, under these grants, lands to which a claim or 
right had attached prior to the filing of the map of defi- 
nite location was, that to allow it would be to put these 
great corporatons in position to contest the rights of 
settlers to acquire the land and to give the railroad com- 
panies an incentive to come between the settlers and the 
government and defeat the settlers’ claims to the land. 
Therefore it was held that Congress intended to remove 
all possibility of such contests by excepting from the op- 
erations of the statute all lands to which any right had 
attached prior to the filing of the map of definite location; 
and thereby to deprive these companies of both incentive 
and power to claim, under the grant, any such lands. 
Under these decisions it makes no difference if the prior 
claims were cancelled; even then the railroad company 
could not claim the land. The leu selections are subject 
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to the same limitations as the primary selections with the 
single exception that they must be made within the lieu 
limits of the grant. 

These reasons given for these decisions by the Su- 
preme Court apply with equal force to primary and in- 
demnity selections. If the company had a right to ac- 
quire, as lieu lands, those lands which are within the 
primary limits of the grant and which it could not ac- 
quire as granted, because they had been claimed by 
settlers before the road was definitely located, then all 
the reasoning of the court in the cases last cited is at 
fault and is iutile and vain; because by selecting the lands 
as lieu lands they could force the settler to a contest in 
the Land Department or in the proper courts to deter- 
mine whether the land was public land, whether the 
settler had complied with the law, whether he had aban- 
doned his claim, and whether, in case his claim had been 
cancelled, the cancellation was lawful, and could contest 
his right to have his claim to the land reinstated by the 
government officers. This would allow the railroad 
company to step between the settler and the government. 
The court has decided that it was the purpose of the stat- 
ute to prevent this very thing, and therefore if the court’s 
construction of the statute is correct it is clear that the 
railroad company never had, under this granting act, 
any right to select, in lieu of mineral lands, those lands 
within the primary limits of the grant to which claims 
had attached before the road was definitely located al- 
though such prior claims were cancelled before such lieu 
selections were made. This being true, there is no pos- 
sible escape from the conclusion that the primary limits 
of the grant are ten miles from the line of the road and 
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that the lieu limits of the grant are twenty miles from 
the road. This must be true because lieu lands are, un- 
der the express terms of the statute, to be selected within 
twenty miles of the road and not more than ten miles 
beyond the primary limits. The act contemplates lieu 
selections for mineral lands which are excluded from the 
eranted land, and the only way they can be selected with- 
in twenty miles of the line of the road is by limiting the 
erant to land “to the amount or * * * ten seetrame 
per mile,” which is the language of the statute, when the 
road is built within a state. 


THE CERTIFICATION OF THE LANDS IN CONTROVERSY 
FOR PATENT AND THE PATENTING THEREOF ARE VOID 
AB INITIO BECAUSE THE LANDS WERE CERTIFIED FOR PAT- 
ENT AND PATENTED WITHOUT AUTHORITY OF LAW AND 
IN VIOLATION OF THE ACTS OF CONGRESS. 


The fourth section of the granting act and the joint 
resolution of June 28, 1870, both specify that patent shall 
issue only for land opposite to and coterminous with 
each completed section of twenty-five consecutive miles 
of road constructed. ‘This leaves no possible room for 
inference that the Secretary of the Interior had authority 
to cause patents to issue for lands opposite to and co- 
terminous with any section of less than 25 consecutive 
miles of road constructed until the entire road should be 
completed. 

The cross bill alleges that all of the land in controversy 
lies opposite to and coterminous with an uncompleted 
section of 25 consecutive miles of the road, and that the 
road contemplated in the granting act has never been 
completed. [R.128.] The cross bill also sets up a copy 
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of the application made by the railroad company for pat- 
ent to these lands, which application expressly shows that 
the lands applied for are opposite to and coterminous with 
40.559 miles of road constructed. [R. 120.] This em- 
braces one section of 25 consecutive miles of road and 
15.559 miles of another section. The 15.559 miles of 
the road were the last miles constructed by the railroad 
company, and all the land here in controversy lie op- 
posite to and coterminous with them. [R. 128.] The 
Supreme Court has decided that under such circum- 
stances there was no authority of law for the issuance 
of a patent for these lands. 

Sioux City & St. Paul Railroad Company v. U. S., 

mee UU, S. 340. 


In this case the United States sued to recover lands 
which had been granted to the state of Iowa by Act of 
Congress approved May 12, 1864, to aid in the construc- 
ienmot cailroads within that state. (12 State72y" ihe 
act provided that 


“When the governor of said state shall certifv to 
the Secretary of the Interior that anv section of ten 
consecutive miles of either of said roads is com- 
pleted in a good, substantial and workmanlike man- 
ner as a first-class railroad, then the Secretary of 
the Interior shall issue to the state patents for one 
hundred sections of land for the benefit of the road 
having completed ten consecutive miles as aforesaid. 
When the governor of said state shall certify that 
another section of ten consecutive miles shall have 
been completed as aforesaid, then the Secretary of 
the Interior shall issue patents to said state in like 
manner for a like number, and when certificates of 
the completion of additional section of ten consecu- 
tive miles of either of said roads are, from time to 
time, made as aforesaid, additional sections of land 
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shall be patented as aforesaid, until said roads, or 
either of them, are completed, when the whole of 
the land hereby granted shall be patented to the 
state for the uses aforesaid and none other.” 


The railroad company began construction of this road 
in 1872 at the Minnesota line and completed it southward 
in the direction of Sioux City for a distance of 56.13 
miles. The railroad company claimed that it was en- 
titled to land for the whole 56.13 miles of road con- 
structed, that is for the five sections of ten consecutive 
miles each, and for the 6.13 miles of another section of 
ten consecutive miles. The Supreme Court held that the 
railroad company was not entitled to any land for the 
construction of the 6.13 miles of road. The court said: 


“The company also contends that it was entitled 
to lands for the whole number of miles of road ac- 
tually constructed by it, that is, for the fifty miles 
certified by the governor to have been completed, 
and also for the fraction of six miles and a quarter 
immediately north of Le Mars, which was never 
certified to the Secretary of the Interior. We can- 
not assent to this construction of the Act of Con- 
gress. Congress evidently had in view the con- 
struction of an entire road from Sioux City to the 
Minnesota state line. And to that end the first sec- 
tion of the Act of 1864 grants to the state every 
alternate section of land designated by odd numbers 
for ten sections in width on each side of the road. 
But that section must be taken in connection with 
the fourth section prescribing the mode in which the 
grant shall be administered. By the latter section 
it is provided that the state shall not dispose of the 
lands granted, except for the purposes indicated by 
Congress, and in the manner prescribed; further, 
that ‘said lands shall not in any manner be disposed 
of or encumbered except as the same are patented 
under the provisions of this act.’ Now, the manner 
prescribed for disposing of the lands granted was 
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that patent should be issued to the state for 100 sec- 
tions of land for each section of ten consecutive 
miles, when the governor certified to the completion 
of such section in good, substantial and workman- 
like manner as a first- class railroad. This was evi- 
dently the interpretation given by the state to the 
Act of Congress, for the governor never certified to 
the construction of any section of road less than ten 
eonsecitive nulesin lengtha.* * .* 

“But the time never came when the state could 
rightfully demand patents for the whole of the 
lands granted. ‘The road was never completed, and, 
therefore, patents could not be legally issued except 
for 100 sections of land for each section of ten con- 
secutive miles of road, certified by the governor of 
the state to have been constructed in the mode re- 
quired by Congress. The result of this view is that 
the Secretary of the Interior was without authority 
to issue patent, except for the five sections of ten 
consecttlive miles each, that is, for fifty miles of 
constructed road certified by the governor of the 
state. The state could not, without completing the 
road, or causing it to be completed, demand patents 
on account of the construction of less than a section 
of ten consecutive miles. This was the view taken 
by Secretary Lamar, who said that ‘a careful con- 
sideration of the granting act convinces me that 
there is no authority of law. for patenting any land 
on account of the six and a quarter miles of road 
(immediately north of Le Mars), and that no lands 
had been earned by the construction thereof. 6 Land 
Dei@eesr.” 7’ 


The appellees in this case are not in as good position 
as the Sioux City road was because its patent issued after 
the Act of March 3, 1887, providing for the adjustments 
of railroad land grants was passed, and the seventh sec- 
tion of that statute positively forbids the certification or 
patenting the lands contained in any list for the benefit 
of a railroad company if such certification and patenting 
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creates an excess of land over the amount due to be pat- 
ented. The application of the Southern Pacific Railroad 
Company for patent of these lands showed that they were 
claiming in their list lands for 15.559 miles of road for 
the construction of which they were entitled to no land, 
therefore the Secretary of the Interior was forbidden to 
certify the lands contained in the list or to cause patent 
therefor to issue. 

It follows from these observations that the patent and 
the certification of the land were both void ab initio. 


IF THE PATENT WAS, AT THE DATE OF ITS ISSUE VOID 
OR VOIDABLE, FOR ANY REASON, AND HAS BEEN VALIDATED 
OR CONFIRMED BY ACTS OF CONGRESS, IT HAS BEEN VALI- 
DATED OR CONFIRMED AS A WHOLE AND ITS MINERAL EX- 
CEPTION CLAUSE IS EFFECTIVE TO EXCLUDE MINERAL 
LANDS FROM ITS CONVEYANCE. 


Appellees set up the Act of Congress of March 2, 
1896, 29 Stat. 42, and in the court below relied upon the 
case of the United States v. Chandler-Dunbar Company, 
200 Us. 447qtetne: 


“In form the statute only bars suits to annul the 
patent. But statutes of limitation, with regard to 
land, at least, which cannot escape from the juris- 
diction, generally are held to effect the right, even 
if in terms only directed against the remedy. Lef- 
fingwell v. Warren, 2 Black 599, 605; Sharon v. 
Tucker, 144 U. 5. 533; Davis v. Milis Sea Us. 
451, 457. This statute must be taken to mean that 
the patent is to be held good and is to have the same 
effect against the United States that it would have 
had if it had been valid in the first place. See United 
States v. Winona & St. Peter R. R. Co., 165 U. S. 


470.” 
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The language of the opinion in the Dunbar case leaves 
some room for doubt of the author’s meaning as to 
whether the statute is held, in case of a void patent, to 
create a new grant in the terms of the patent. If it does 
so hold, we venture the assertion that no other case like 
it can be found. We believe that the opinion in that case 
holds that the patent was voidable and not void, and that 
it was not the intention of Congress by virtue of any 
statute of limitations to render a void patent valid, but 
only to cure the defects of voidable patents after the ex- 
piration of the time limited by the act in case suit to annul 
the patent was not brought during that period. 

Section 8 of the Act of March 3rd, 1891, provides that 
suits by the United States to vacate and annul any 
patent theretofore issued shall only be brought within 
five years from the passage of that act, and that suits to 
vacate and annul patents thereafter issued shall onlv be 
brought within six years after the date of the issuance 
of such patents. 

Section 1 of the Act of March 2, 1806, provides that 
suits by the United States to vacate and annul any 
patent to lands theretofore erroneously issued under a 
railroad or wagon road grant shall only be brought 
within five years from the passage of that act, and that 
suits to vacate and annul patents thereafter issued shall 
only be brought within six years after the issuance of 
such patents, and extends accordingly the limitations of 
the act of March 3rd, 1891, “as to the patents herein 
Benerred ¥O. 

This act also provides that no patent to any lands held 
by a bona fide purchaser shall be vacated or annulled, 
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and confirms the right and title of such purchaser. It 
has no repealing clause. 

Assuming that all the patents “erroneously issued” 
are voidable, and that none of them are void, and assum- 
ing also that the act of March ard, 1891, would, after 
the period of its limitation had expired, make a void 
patent, as well as a voidable patent, good, and, in the 
case of a void patent, amount to a new grant, what is 
the effect of these two statutes on a void patent issued 
under a railroad grant July roth, 1894? 

From these premises it is clear the act of March 2nd, 
1896, has reference only to suits by the United States to 
vacate and annul voidable patents issued under railroad 
and wagon road grants. It limits the periods in which 
suits to void such patents may be brought. It left the act 
of March 3rd, 1891, to limit the periods within which 
suits by the United States to vacate and annul patents 
issued under any law other than a railroad or wagon 
road grant, might be brought. As all patents “‘errone- 
ously issued” are voidable and not void, and if the case 
of United States v. Chandler-Dunbar Co., 209 U. S. 447, 
holds that the statute of March 3rd, 1891, has the effect 
of validating a void patent against the United States 
after the period of its limitation has expired, without suit 
being brought by the United States to vacate or annul 
it, we are forced to the conclusion that in passing the Act 
of March 2nd, 1896, Congress intended to accomplish 
one of two things, namely: 

Ist. To extend the time in which the United States 
might sue to avoid a voidable patent, and intended by the 
same act to let the statute of March 3rd, 1891, validate 
on the next day a patent which was at the passage of the 
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Act of March 2nd, 1896, void; or, 

2nd. Intended to remove from the operation of the 
statute of March 3rd, 1891, all imperfect patents, both 
void and voidable, at any time issued under a railroad or 
wagon road grant, and allow further time in which to 
make void by proper suits such of them as were voidable, 
and leave void such of them as were already void, and 
not allow the act of March 3rd, 1891, the next day to 
convert void patents into valid patents, and thus place it 
beyond the power of the government to do the very thing 
which the statute of March 2nd, 1896, purports to enable 
it to do, namely, keep what justly belonged to 1t. 

The only means of escaping from one of these conclu- 
sions is to say that Congress never intended that the lim- 
itations of either of these statutes should ever apply in 
any way to void patents, or to state it differently, that 
Congress did not intend by the passage of either of these 
acts to make it necessary for the United States to bring 
suit to make a void patent void in order to get back to 
itself its own title, which had never passed from it. 


In order to arrive at such conclusions, we must say 
that in the Dunbar case, Justice Holmes, when he speaks 
of the patent there in question as a void patent, meant 
that it was voidable, and would be void after the courts 
declared it to be so. He says: 


“Tt is said that the instrument was void and hence 
no patent, but the statute presupposes an instru- 
ment that might be declared void. When it refers 
to ‘any patent heretofore issued,’ it describes the 
purport and source of the document, not its legal 
effect. If the act were confined to valid patents, it 
would be almost, if not quite, without use.” 
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The “source of the document” is the same, whether it 
be void or voidable. In mentioning “valid patents” in 
contradistinction to void patents, the language of the 
opinion is open to the inference that its writer considered 
all patents as falling within one of two classes, void or 
valid, and that there was in his mind at the time no dis- 
tinction between a void and a voidable patent. 

It also appears from the facts set forth in this opinion, 
that the patent under consideration was held by the court 
never to have been void. That case arose upon a bill in 
equity by the United States to remove a cloud upon its 
alleged title to two islands in the Sault Ste. Marie. The 
islands, it is said, were but little more than rocks rising 
slightly above the surface of the water, and stood a short 
distance from a portion of the shore lying between the 
ship canal and the rapids. These islands were patented 
to the defendant by the United States on December 15th, 
1883, and the suit to quiet title was heard in the United 
States Supreme Court at the October term, 1907. It 
was alleged and admitted by the bill that the bed of the 
river or strait Sault Ste. Marie passed to the state of 
Michigan on the 23rd day of June, 1836, and the court, 
after quoting from the statutes relative to the admission 
of that state, to the effect that it had no power “to inter- 
fere with the sale by the United States and under their 
authority, of the vacant and unsold lands within the lim- 
its of said state,” and that said state should “never inter- 
fere with the primary disposal of the soil within the same 
by the United States,” the court says: 


“We cannot think that these provisions excepted 
such lands from the admitted transfer to the state 
of the bed of the streams surrounding them. If 
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they do not, then, whether the title remains in the 
state or passed to the defendant with the land con- 
veyed by the patent, the bill must fail.” 


The court then distinctly holds that the patent to the 
defendant and the laws of Michigan, taken together, op- 
erate to transfer the title of the land to the defendant, 
for the reason that the state had the right to grant lands 
covered by tidewaters or navigable lakes, 


“when that can be done without substantial impair- 
ment of the interests of the public in such waters, 
and subject to the paramount right of Congress to 
control their navigation so far as it may be neces- 
sary for the regulation of commerce; but it cannot 
be pretended that private ownership of the bed of 
the stream or of the islands, subject to the public 
rights, will impair the interests of the public in the 
waters of the Sault Ste. Marte.” 


Under the facts of this case it is difficult to understand 
how a patent which is admitted to have passed title of 
the islands “subject to the public rights” for the regula- 
tion of commerce, can be said to have been void when 
such private ownership of the islands is distinctly held 
not to impair the interests of the public in the waters of 
the Sault Ste. Marie. If it did impair those interests, 
such impairment would only render the patent voidable. 

The opinion in that case, read as a whole, is not an 
authority for the proposition that a statute of limitation 
of suit operates to make valid a patent which is void 
because suit is not instituted to render it void. If it was 
void ab initio the judgment of a court could not render it 
more void than it was before the judgment. If the stat- 
ute can render a void patent valid it could render valid 
one which had been rendered void by judgment of a 
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court, and it would be necessary to keep bringing actions 
every six years to keep the patent void. 

What do the courts mean by saying that, after the lim- 
itation of the statute has expired a document must be 
held to be valid or “good,” although it might have been 
rendered a nullity by proper proceedings instituted be- 
fore the time limited for bringing suit expired? It can- 
not be claimed that the document becomes valid because 
of any change wrought by the statute of limitations in 
the substantive law from which its infirmities arose. It 
becomes “good” because the statute renders it impos- 
sible for anyone to contradict what appears or purports 
to have been done by it. The statute simply says that if 
the import of the document is contrary to the rights of 
any person, he may have it declared void by proper pro- 
ceedings instituted within the time limited by the stat- 
ute; and that if such proceedings are not brought within 
that time they cannot be brought thereafter. Such stat- 
utes do not alter the terms, import of conditions of any 
conveyance or any document; they do not change the 
nature or the extent of the estate which the document 
purports to grant or pass title to. They only make 
“good” the document as written. The very aim and pur- 
pose of such statutes is to forbid and prevent litigants 
from claiming that records of land titles do not mean 
what they say or that they are not effective according to 
their terms and import as written, unless they are altered 
by proper proceedings within a specified time. The aim 
of such statutes is so to settle the records of title that a 
perusal of them would inform every man of his rights 
in regard to the property to which they relate. Such are 
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the reasons given in all the cases for the existence, the 
construction and the application of all such statutes, and 
from this it necessarily follows that even if the exception 
of mineral land by appropriate language in the patent 
was, when made, unauthorized and improperly inserted, 
the fact remains that it is still there and is a part of ap- 
pellees’ title and cannot now be changed, and is by con- 
firmation of the statute valid according to its import 
and is effective to keep mineral lands excluded from the 
operation of the grant; and this is true, the statute of 
limitations, if applicable, having run, whether, at the 
date of the patent, it was valid, void or voidable. 
It is respectfully submitted that the judgment and 

decree of the court below should be reversed. 

E, J. BLANDIN and 
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Solicitors for Appellants. 


